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Investment Powers for Today’s Needs 


Reasons for Adoption of the Massachusetts Rule in Connecticut 


LAWRENCE A. HOWARD 
Day, Berry & Howard; Hartford, Connecticut 


With increasing recognition by fiduciaries of the importance of a 
dynamic approach to trust investment, it is particularly timely to have this 
discussion of the reasons underlying the adoption of the Massachusetts 
Rule by Connecticut, formerly a legal list state. Freezing the types of 
permissible investments as of the date of enactment of the statute, has 
often placed too great an emphasis on the historical approach to evaluation. 
There is also the danger of a false sense of security.* Again, fiduciaries 
are faced with the difficulty of determining whether a security satisfies the 
detailed “measuring rods” of the statute. Trustees and estate counsel in 
other jurisdictions may well consider the desirability of enacting similar 
legislation, or at least amendment of the present statutes to provide for 
application of the Massachusetts Rule unless the instrument directs invest- 


ment in legals.—Editor’s Note. 


HE General Assembly of Connecti- 

cut, at its session in 1939, adopted 
an act which is now known as Section 
1289e of the 1939 Supplement to the 
Connecticut General Statutes and which 
reads as follows: 


“SEC. 1289e. INVESTMENT OF 
TRUST FUNDS. Trust funds, unless 
otherwise provided in the instrument 
creating the trust, may be invested in 
such real estate mortgages as the sav- 
ings banks in this state may be author- 
ized by law to invest in, or may be de- 
posited in savings banks incorporated by 
this state or in the savings departments 
of state banks and trust companies lo- 
cated in this state, or may be invested 
or reinvested in any bonds or stocks or 
other securities selected by the trustee 
with. the care of a prudent investor. Any 
bonds purchased by a trustee under au- 
thority of this section may, in the dis- 
cretion of the trustee, be in coupon 
form.” 


This is a revision of an older statute. 
The new matter in which we are parti- 
cularly interested is italicized. This 
act is noteworthy, because so far as is 
known, it is the first instance in which 
a state which has regulated trustees’ 


*c.f. “The Fallacy of Legal Lists’ by George 
W. Edwards; Feb. 1935 Trust Companies, 170. 


investments by a legal list has adopted 
what has come to be known as the 
Massachusetts Rule. 

Stated generally, the facts which led 
to this revision were that changing con- 
ditions, the retirement of issues, the 
lack of new issues, and the failure of 
many securities had by 1939 depleted 
the legal list. We had on the one hand 
a legal list from which issues were drop- 
ping from time to time from one cause 
or another. At the same time, we had 
a volume of demand for the securities 
on that list which was caused by stat- 
utes requiring that institutions with 
large amounts of money should invest 
from that list. This created an artifi- 
cial demand which advanced prices and 
diminished returns, and the advance in 
prices with corresponding diminution of 
return had no relation with safety. That 
artificial demand has not been greatly 
affected by the new statute, because it 
affects only trustees. Savings banks and 
other institutions not trustees are not 
affected and their demand continues. 


Dice Box or Statistical Department? 


T was true also that our experience 
with a legal list had not been par- 
ticularly fortunate. For instance, there 
were on the list only three stocks of 
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Connecticut companies.* In the depres- 
sion, one of these had slid down from 
a high around $2200 to a low around 
$170; another from a high around $142 
to a low around $7; and the third from 
a high around $195 to a low around $13. 
There were on the list also the stocks of 
certain out of state banks. These had 
had similar unfortunate slides, despite 
the fact that they, like the Connecticut 
companies, were sound investments in 
1929 and are today sound investments, 
but on different levels. Almost any in- 
vestor for a trust company would have 
the feeling that he could do almost as 
well as this record using a dice box for 
a statistical department. 


In addition to this, there was a feel- 
ing that monetary and investment poli- 
cies were changing rapidly and that 
there was and is the threat of inflation. 
We might even go farther and say that 
the low rate of return is not merely a 
threat of inflation—it is inflation. To 
protect against this inflation, trustees 
needed a much broader discretion. You 
may say that they needed a broader 
legal list, but it came to be recognized 
that you just can’t legislate safety and 
wisdom in investment. Consequently 
the Legislature took the bull by the 
horns. 


Another trouble was that a Connecti- 
cut statute protects trustees in retain- 
ing investments which they receive as 
part of the original trust property. 
Many trusts as originally created held 
considerable amounts of common stocks 
which paid good income. If a trustee 
without discretion sold any of these, 
he had to go into the legal list. If he 
went into the legal list, he generally cut 
his income in half. He was thus in a 
dilemma. He must either reduce in- 
come or retain his original investments; 
—and if he reduced income, he gener- 
ally heard from the beneficiaries! The 
result was that he often kept original 
investments when he knew that real 
safety required shifting or diversifica- 
tion. That was not a healthy condition. 


*They were insurance companies, 
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A Matter of Burden of Proof? 


LAWYER might tell you that the 

statute hasn’t made as much change 
as one might think. In the case of 
Clark v. Beers, 61 Conn. 87, at 88, 89 
(1891), the Court said: 


“We do not construe the provisions of 
section 495 of the General Statutes as 
mandatory and as depriving trustees of 
all discretion as to investments. If they 
invest in the securities expressly allow- 
ed by the statute they will, except under 
very extraordinary circumstances, be 
protected, no matter how the investment 
may result. Acting within the express 
provisions of the statute would be, of 
itself, proof of good faith and sound dis- 
cretion. 

“All investments other than those 
named in the statute must be justified, 
when occasion requires, under the rigid 
rules applicable to investments made by 
trustees upon their own judgment.” 


Again in the case of State v. Wash- 
burn, 67 Conn. 187, at 193, 194 (1895), 
the Court said: 


“The contemplated investment was not 
one recognized by either statute or com- 
mon law as belonging to the class of in- 
vestments generally appropriate for 
trust funds. In view of the inherent 
objections to such investments, of the 
familiar rules of equity which regard 
them with distrust, and of the careful 
exclusion of such mortgages from the 
broad range of permissible trust in- 
vestments mentioned in the General 
Statutes (Section 495), we think that 
loans on promissory notes secured by 
mortgage of land in other States, and 
the purchase of such notes, connot be 
regarded as prima facie a proper in- 
vestment of trust funds; and that a 
trustee must justify such use of his 
funds by proof not only of good faith, 
but of due diligence on his part in asce1 - 
taining the safety of the particular in- 
vestment.” 


The upshot of this is that trustees 
might invest outside the legal list before 
the recent change in the statute pro- 
vided they were prepared to justify 
their investments; but they were quite 
properly scared by such expressions as 
“the rigid rules applicable to invest- 





ments made by trustees upon their own 
judgment.” They didn’t care to take 
the chance of carrying this burden of 
proof, and so did not invest outside the 
legal list in those cases in which the 
trust instrument did not expressly au- 
thorize it. 

At the same time, every one knew that 
a trustee who had full discretion could 
with equal safety get more income than 
one who did not have discretion, and 
where discretion was given in the trust 
instrument, it was universally used. 
So lawyers more and more adopted the 
practice of giving full discretion, and 
of late years that practice has become 
almost universal. Probably about fifty 
per cent of all trusts had discretion. 
There were still some trusts without dis- 
cretion, and of course investments by 
guardians, conservators, and other trus- 
tees serving by operation of law, had 
to be without discretion. This put the 
beneficiaries of trusts of the latter class 
at a serious disadvantage. 


Practical Considerations More 
Significant 


F we view the two cases above cited 

as saying merely that if a trustee 
stays within the legal list his invest- 
ments are prima facie proper, but if he 
goes outside his investments are prima 
facie improper but still capable of be- 
ing justified, the difference caused by 
the statute would be at most a shifting 
of the burden of proof. It is question- 
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able whether this is quite so. When the 
Court talked about “rigid rules,” it was 
talking about something more than a 
mere burden of proof. 

Some have questioned, too, whether 
the statute really does shift the burden 
of proof. They say that under the stat- 
ute a trustee, to justify an investment, 
must take the burden of proving that he 
has acted with the care of a prudent in- 
vestor, so it has been suggested that the 
statute has made little change in theory. 


It is questionable whether these lines 
of theoretical argument are profitable. 
The fact is that before the recent stat- 
ute, no trust company not expressly 
authorized did go outside of the legal 
list. After the statute, most of them 
have. Now if a trustee is subjected to 
attack because of his investments, he 
can answer: first, that the statute has 
had the effect of adding all prudent in- - 
vestments to the legal list; second, that 
since the statute, all the best trust com- 
panies have consistently used a com- 
plete discretion and have generally in- 
vested outside what used to be the legal 
list; and third, that under present con- 
ditions, the statute goes far toward im- 
posing a moral duty upon trustees to 
use the discretion that has been given 
them. These considerations are more 
potent than any fine-spun legal theories. 
The plain fact is that the statute has 
made a pronounced change in the spirit 
of the law, because it has effected a 
great change in the practice. 


MATYRITY 
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Applicable to Existing Trusts 


OME have hinted a question as to 

whether the law applies to existing 
trusts, but is there much question? The 
General Assembly has changed the legal 
list from time to time, and no one has 
questioned that these changes should 
apply to existing trusts. Why does not 
the last change? There are many char- 
itable trusts which are supposed to be 
perpetual. Are they to be governed by 
the legal list of a preceding century, or 
by the same list for ten centuries. We 
doubt whether a General Assembly could 
be so vain-glorious as to try to create a 
legal list good for all time. Can you 
imagine a bank examiner armed with a 
panoply of lists, testing each investment 
against the list in force at the creation 
of the trust; and what would you say 
of the prudence of a trustee using a list 
one hundred years old? 

One case has arisen in which a testator 
directed investment in accord with the 
legal list of Connecticut. Did the change 
apply to his trust? If it didn’t, then 


what list applied;—that in effect when 


he made his will; or that in effect when 
he made a codicil re-affirming his will; 
or that in effect when he died? Which- 
ever way you turned, you landed in a 
quagmire. After all, can you imagine 
a testator contemplating a purely static 
list? If you could, what would you say 
of his testamentary capacity? There 
doesn’t szem to be much question but 
that the new statute does apply to exist- 
ing trusts. 


Standard Under Massachusetts Rule 


F course the Massachusetts rule is 

based on a decision of the Massa- 
chusetts Supreme Court;—not on a 
statute. It was first stated in the case of 
Harvard College v. Amory, 9 Pickering 
446, 461, more than a century ago, sub- 
stantially in these words: 


“All that can be required of a trustee 
to invest, is, that he shall conduct him- 
self faithfully and exercise a sound dis- 
cretion. He is to observe how men of 
prudence, discretion and _ intelligence 
manage their own affairs, not in regard 
to speculation, but in regard to the 
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permanent disposition of their funds, 
considering the probable income, as well 
as the probable safety of the capital to 
be invested.” 


This rule has been amplified and re- 
stated in later decisions. It is doubt- 
ful whether basically it has ever been 
better stated. It appears to have work- 
ed well in Massachusetts, for that state 
has been marked by the successful ad- 
ministration of its trusts and by their 
growth. 

In an article in the Connecticut Bar 
Journal for October 1939, Robert S. Wal- 
ker (Vice President and Trust Officer, 
Colonial Trust Co. of Waterbury, Conn.) 
states some of the developments of the 
rule in Massachusetts as follows: 

“If the trust instrument contains in- 
structions regarding investments, a 
trustee is bound thereby. If it con- 
tains no instructions, the trustee must 
exercise sound discretion in making in- 
vestments. Investments in common 
stocks conforming to the rule of sound 
discretion have been declared valid. 
Even though the grantor’s investments 
are proper for the trustee to retain, the 
fact does not free the trustee from fur- 
ther care. Investments, however, made 
in 1930 in certain holding companies 
were considered to be speculative in na- 
ture and improper investments for trus- 
tees. 

“The principle of distributing the 
risk through diversification of the in- 
vestments has been recognized judicial- 
ly, and failure to give diversification to 
portfolios has sometimes resulted in 
surcharging the trustee. It is clear that 
there must not be too great dispropor- 
tion between a single investment and 
the total principal. Properties secur- 
ing mortgages must be periodically ex- 
amined and the trends of real estate 
values in the localities must be noted. 
A trustee should not engage in any spe- 
cial trade or business and a trustee 
must not profit at the expense of the 
trust.” 

Massachusetts is not the only state 
which maintains this principle. At the 
present time at least seventeen states 
either have no statutes generally re- 





stricting trustees’ investments, or have 
statutes that amount to the Massachu- 
setts Rule. Twenty-six have legal lists. 
Five have statutes in various forms 
that are hard to classify. Of course this 
classification is not hard and fast;— 
others might well differ as to the classi- 
fication of some of the states. We think 
that the numerical result is about right. 


Some Probable Effects of Statute 


E haven’t yet enough experience 

to enable us to tell with certainty 
just what will be the effect of the 
statute. It is being generally used, and 
if a little speculation may be pardoned, 
it would seem that the results will be 
somewhat as follows: 

1. The responsibilities of fiduciaries, 
whether individuals or trust companies, 
will be somewhat increased. Formerly 
they could dodge much of their respon- 
sibility by merely using the legal list. 
Now they cannot duck so easily, but at 
the same time it must be remembered 
that in probably half their trusts, trust 
companies have had discretion before 
the statute, because that discretion was 
given in the trust instrument. There- 
fore, the increase in responsibility 
ought not to frighten any one. 


2. The cost of maintaining statistical 
departments may be somewhat increas- 
ed, but at the same time, trust compan- 
ies had to have statistical departments 
to conduct the trusts as to which they 
had discretion. Even when the legal 
list was used, the statistical department 
had to do a good deal of work on it, 
because it was always obvious that no 
prudent investor would invest in many 
issues that were on the legal list. The 
increase in this cost is probably not 
very actual. 

3. Those fiduciaries who are wise 
have adopted a means of recording 
their reasons for each change of in- 
vestment with some record of each re- 
view. It used to be so that a trustee 
could invest on the legal list and not 
fuss very much about his reasons. Since 
the statute, all this is changed. Suppose 
that a trust company changes an invest- 
ment this year. Things may go well for 
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ten years, and after that things may not 
go so well as to that investment. Then 
there may be question whether the trus- 
tee acted “with the care of a prudent in- 
vestor.” 

By that time, the personnel that 
changed the investment may have 
largely disappeared, and even those 
that are left would probably have to 
admit that they had forgotten practical- 
ly all they knew about that particular 
investment. They might say that they 
thought they were wise and had been 
disappointed, but the trust company 
would not have much else by way of 
defense. To guard against this, they 
ought to make careful record of their 
reasons for changing each investment; 
—otherwise they are going to be in 
straits whenever they are subjected to 
attack. Any proper means of recording - 
the reasons for changes is likely to be 
found pretty expensive. That is an ex- 
pense which can’t well be avoided, un- 
der either a legal list or the Massachu- 
setts Rule. 

4. Some people think that the sta- 
tute will promote litigation. Others 
doubt this. The statute puts trustees 
on their mettle. If they respond to the 
challenge, it may well prove that there 
will be less litigation rather than more. 
If they fall down, there may well be 
more litigation. The statute gives them 
a means by which they ought to be able 
to strengthen their trusts. If they fail 
to use that means, there may be a lia- 
bility which did not exist before. 


5. It may be true that the statute 
will benefit the larger trust companies 
more than the smaller. It may well be 
that the large companies can afford 
good investment departments and get 
better advice than can the small banks. 
To this extent the larger companies will 
have an advantage, and the smaller 
companies or individual trustees, a han- 
dicap. That is not a new thing. It is 
just something that would happen and 
that was happening anyhow. Before 
the change in statute, there were so 
many discretionary trusts that invest- 
ment departments had to be organized. 
In this there always was an advantage 
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for the larger bank, but that is not the 
result of the statute. It was just in- 
evitable and a sign of the times. 


In the Connecticut Bar Journal above 
referred to, Mr. Walker said: 


“It should be noted that the Massachu- 
setts courts have been extremely careful 
to keep the rule from becoming cluttered 
with any fixed standards. For example, 
diversification is regarded as only one 
phase of the general rule. They have 
scrupulously avoided adopting any fixed 
seale of percentages. This policy results, 
of course, in the absence of any sub- 
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sidiary standards after the general rule. 
The search for certainty has been aban- 
doned in order that the general rule may 
be of the greatest possible usefulness 
under ever-changing conditions. 

“In conclusion, one cannot emphasize 
too strongly the fact that the Massa- 
chusetts Rule for investment of trust 
funds is one of sound discretion, re- 
quiring that the trustee exercise his best 
judgment and skill on the individual 
problems of the individual trust. He 
must always act in good faith and de- 
pend chiefly on common sense and prac- 
tical experience, using such information 
as he has, or can reasonably obtain.” 


Trustees and Investment Fund Companies 
Use of “Trust” Title 


EGISLATION has been introduced 

in Congress providing for regula- 
tion by the S.E.C. of the $4,000,000,000 
“investment trust” business, and invest- 
ment advisory services. One provision 
requires that only banks and trust com- 
panies may act as trustees for fixed 
trusts and those issuing installment cer- 
tificates. Under the bill the trust inden- 
ture would have to contain provisions 
enabling the trustee to be remunerated 
out of the funds and prohibits the trus- 
tee or depositary from resigning except 
under prescribed conditions. 


This would appear an appropriate 
place and occasion to clear up the difficul- 
ties and frequently misleading implica- 
tions attaching to use of the title “trust 
company” or “trustee.” The S.E.C. it- 
self made a considerable point of criti- 
cizing the use of the “trustee” designa- 
tion for fiduciaries who were acting in 
effect as depositaries or custodians of 
investment company funds. This was 
cited as often leading to the assumption 
by the public that the investments were 
controlled and administered by the char- 
tered fiduciaries, and in fact the impli- 
cation was often fostered or at least not 
corrected by some salesmen of invest- 
ment company participations. 


Further, the designation of “trust 
funds” as applied to the pooled invest- 
ments of such companies is an utter mis- 
nomer and not in accord with the legal 
definition of the word. Newspaper re- 
ports glibly refer to such funds as Trust 
Funds, or to the companies as Investment 
Trusts, when in reality there is no title, 
legal or equitable, involved, but merely 
an agency relationship and responsibil- 
ity. This confusion should be corrected, 
if necessary by legislative restriction of 
the titles Trust and Trustee to banks and 
trust companies duly chartered by gov- 
ernment banking agencies or to those 
acting under authority of the court in 
true fiduciary capacities. 


Joker in Trust Indenture Act 


’ Apparently overlooked in most of the 
discussion concerning the Trust Indenture 
Act of 1939 is the provision that requires 
a majority of bondholders to compel a 
trustee to act. The usual practice had been 
to require only 25% as the number which 
could act to protect the bondholders against 
malfeasance or nonfeasance on the part of 
the trustee. Thus the new law, which was 
designed to enlarge the rights and remedies 
of bondholders, has made it more difficult, 
in this case, to enforce them. 





MODERN METHODS IN 
CARING FOR ESTATES 


The Northern Trust Company brings to fiduciary 
matters experience born of fifty years. Equally 


important, it has developed modern methods for 


applying that experience in the most resultful way on 


behalf of each trust in its care. Estate management, 
corporate trusts, and probate are capably handled by 


this institution. Inquiries are solicited. 


THE NORTHERN 
TRUST COMPANY 


50 SOUTH LA SALLE STREET, CHICAGO 


Member Federal Deposit Insurance Corporation 





Life Underwriter-Bar Cooperation Principles 


Extension of Estate Planning Activities Leads to Adoption 


NATIONAL statement of principles 
to govern the life underwriter frat- 
ernity in its relations with attorneys and 
legal issues arising out of insurance con- 
tracts has been formulated by the Na- 
tional Association of Life Underwriters, 
and issued to state and local associations 
of life insurance men. This statement is 
the first formal announcement of na- 
tional policy on this issue and was pro- 
jected this month through the Commit- 
tee on Cooperation with Attorneys, after 
joint study with the corresponding com- 
mittee of the American Bar Associa- 
tion, and released by the chairman of the 
N.A.L.U. committee, George E. Lackey of 
the Massachusetts Mutual Life Insurance 
Co. at Detroit. 


Comparable in purpose to Codes adopt- 
ed in many jurisdictions to define mu- 
tually acceptable tenets of relationship 
between corporate fiduciaries and the 
Bar, this Statement is designed to avoid 
misunderstandings between local insur- 
ance counsellors and lawyers. Compli- 
ance is urged by the Association com- 
mittee for all members. Relating largely 
to matters connected with estate plan- 
ning, the full text of the Statement is 
recorded as follows: 


1. “A life underwriter has no right to 
practice law or give legal advice. There- 
fore, he must never prepare for execu- 
tion by his client legal documents of any 
kind, such as wills or codicils thereto, trust 
agreements, corporation charters, min- 
utes, bylaws or business insurance agree- 
ments. 

“When submitting an involved mode 
of settlement, or one which may affect a 
client’s prior disposition of property by 
his last will and testament, the life un- 
derwriter should suggest that the same 
be submitted to the client’s attorney for 
approval. 

2. “It is improper for a life under- 
writer to attempt to divert legal business 
from one attorney to another. 

3. “A life underwriter must never 
share or participate in an attorney’s fee; 
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a life underwriter must not pay directly 
or indirectly any part of his commission 
to an attorney or any other person not a 
life underwriter; whether or not such 
sharing in commissions is known to the 
insured. 


“It should be noted, in this connection, 
that in most of the states participation 
in commissions on life insurance con- 
tracts by any person other than a duly 
licensed life insurance agent, has been 
condemned by statute or by court de- 
cision and has been declared unethical for 
life underwriters by their professional 
organizations. 


4. “A life underwriter may properly 
obtain legal advice or a written legal 
opinion from an attorney for his own 
guidance; it is improper conduct, how- 
ever, to circularize any such legal opin- 
ion, or to use it as a selling document.” 


Considerations which have given rise 
to the need for this Statement are dis- 
cussed in the letter from the Committee 
on Unauthorized Practice of the Law, 
A. B. A., which relates: “In recent years, 
much of the actual negotiation of the 
sale of life insurance contracts has be- 
come a rather complex problem by its 
ever increasing relation to plans of test- 
amentary disposition, wills and living 
trusts, and to problems of taxation. The 
solution of such problems often requires 
a man to make far reaching decisions. 
These decisions often are, or upon the 
happening of death become, irrevocable. 
The American public should therefore 
receive not only expert insurance ser- 
vice and disinterested advice, but also 
skilled and disinterested legal guidance 
and advice, when necessary; both are 
often required in problems arising out of 
negotiation for and use of life insur- 
ance, and when this is the case, the sim- 
ultaneous and harmonious attention of 
a representative of each profression in 
solving the problems of the same client 
will provide the safest and most efficient 
service.” 





The Choice Before the Fiduciary 


Give Public Account of Stewardship—or Submit 
to Political Control 


GUSTAVUS MYERS 


Historian—Author of History of the Great American Fortunes, and 
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Few writers have had more extensive opportunities for contact with 
the leading personalities and events since the turn of the century, or made 
more searching analysis of the historical trends affecting wealth and prop- 


erty rights than the present author. 


His challenge will bear close con- 


sideration, and in bringing up some illustrative examples from the past 
he has performed autopsy from which preventative or corrective measures 


may well derive. 


We will welcome frank comments from our readers on 


Mr. Myers’ critique, especially in view of the necessity for public goodwill 
toward financial institutions which is indicated by current investigations 


of the T. N. E. C.—Editor’s Note 


OW adequately do trust companies 

fulfill their missions? Of course, 
in the technical routine business of con- 
serving funds and estates they may de- 
clare that they do all that can be ex- 
pected. They may handle them well or 
not; their conception begins and ends 
with the one aim of administration of 
property entrusted to their charge. But 
trusteeship implies much more than a 
confidential relation with individuals, 
and the very powers under which they 
operate, powers granted by the public 
in the form of legislative charter, en- 
tail a clear, definite duty 
to the large public with- 
out whose consent thus 
granted they could not 
operate. 

Do they then acknowl- 
edge in performance any 
sense of social obligation 
to the general public? 
They themselves supply 
the answer. Their atti- 
tude, it has to be said, is 
in unfortunate and strik- 
ing contrast to the 
working of our system 
otherwise. Needless to 
Say, our governing offi- 
cials and representative 


law-making bodies derive their powers 
from the people to whom regular ac- 
countings must be made. Men running 
trust concerns can make no valid claim 
that their jurisdiction is a purely 
private one, immune to the full- 
est responsibility to the public at large; 
as custodians of other people’s property 
their function is obviously public and 
fiduciary. Hence it offers no excuse for 
isolation from those popular social cur- 
rents which sway our national life, and 
even more, determine the changing 
character of existing institutions, bring- 
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ing new ones into being and at the same 
time relegating the old. 


For many years America has been 
the scene of rising social movements 
preoccupied not with dollars but with 
the diminution of privilege and the ex- 
tension of human rights. How many 
bankers gave consideration to these 
well-defined movements? Encased in 
their own moneyed atmosphere how 
many even thought of seeing in these 
movements the advent, to some measur- 
able degree, of another kind of social 
order? <A_ particularly conspicuous 
case was that of a powerful New York 
City banker, who, as part of a leading 
group, controlled two of the most im- 
portant trust companies in New York 
City. He took every precaution to hold 
himself aloof from the public, to shield 
his personality from its scrutiny, to re- 
gard his views and acts as exclusively 
his own affair. Only once in sixty 
years did he vouchsafe to grant an in- 
terview, and that was confined to a few 
optimistic words. He deemed his duty 
done when his institution made public 
formal statement of assets and liabili- 
ties. Son followed father in the same 
course. 


In another direction even more re- 
vealing was the cast of mind shown 
some years ago by another leading New 
York City banker, members of whose 
firm were directors or trustees of ten 
very large trust companies in various 
Eastern cities. Having been haled as 
a witness before a U. S. Senate inves- 
tigating committee, he, perforce, could 
not avoid questioning. This was pre- 
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eminently a time when social recon- 
struction was being intensely agitated, 
and already a huge majority of voters 
had declared in favor of a change. Be- 
wildered by the question asked by the 
committee’s counsel as to the social re- 
lationship of a bank to the community 
which it served, he replied: “Well, I do 
not exactly know what you mean by the 
social relationships.” Counsel had to 
go to some pains to inform him just 
what were those social relationships. 


Behind the Times 


NE great outstanding fact is the 

radically new social and industrial 
standards that in a number of fields 
have been ushered in by legislation in 
recent years. Yet it may be fairly 
asked, how far, in the cognition of 
forces behind these innovations, has the 
banking fraternity in general pro- 
gressed? Or to put the query in more 
brusque form, has it budged at all? If 
we are to judge by the contents of a 
book issued only last year, it has only 
now reached the stage tried and later 
discarded by some potent corporations 
twenty-five years ago. 

The current book here referred to, 
published in New York City, is one giv- 
ing explicit formulas to the aspirant on 
what is necessary to become a banker. 
Not a mention anywhere is made of the 
need of contact with public opinion and 
the importance of seeking to understand 
and meet it. The entire emphasis is 
upon the banker’s outlook upon the pub- 
lic and upon methods prescribed to se- 
cure favorable publicity. In brief, not 
what the banker should strive to know 
as to what people were thinking, but 
what he wanted people to think. The 
book’s author treats as something novel 
the establishment of “the New Business 
Department in conjunction with the 
Public Relations Department.” And 
what is the scope of this? Obtaining 
of commendatory publicity, especially 
from newspapers “that publish as paid 
insertions the banks’ financial state- 
ments.” 

To note how outworn this method is, 
we have only to consult the testimony 
of Jerome D. Greene, a Rockefeller 





spokesman, before the U. S. Commis- 
sion on Industrial Relations, on Febru- 
ary 2, 1915. Dealing with publicity, he 
said: “. . . The word has been given a 
black eye, chiefly because of a discre- 
dited method of publicity. I am refer- 
ring now to the method of ingratiating 
the public and winning over the sup- 
port of newspapers either through the 
publication of advertisements, which 
may be thought to bring pressure on the 
expression of editorial opinion, or by 
the deliberate buying up of editorial 
news space, if that is possible. ... Now 
that method of publicity has been en- 
tirely discredited, and its place has 
been taken in the enlightened usage, I 
think, of most of our corporations by a 
method of frankly stating the facts 
from an interested view of the corpora- 
tions ...” He meant a self-interested 
view, wholly that of disseminating 
material in the form of statements, ad- 
dresses, pamphlets reproduced wholly 
or in part in newspapers, presenting the 
corporation’s case, which obviously was 
of so partial a nature as to provoke re- 
coil. 


Sowing the Wind 


LTOGETHER purblind to the re- 
verse effect such inspired or often 
misleading propaganda was having up- 
on public sentiment, various corpora- 
tions persisted in continuing the pro- 
cess. Having at their command agen- 
cies diffusing plausible matter for pub- 
lic consumption would, they thought, 
assure them mastery over public opin- 
ion. Utility interests were a conspicu- 
ous example. They financed the most 
elaborate ramifications of propaganda 
to influence popular thought. Satisfied 
with the efficacy of this kind of a cam- 
paign, they never saw the need of do- 
ing any investigation of the actual state 
of public feeling. The adverse results 
to them in drastic legislation in recent 
years came as a rude awakening and a 
surprise; they had not even suspected 
the presence of such widespread and 
deep-seated public hostility. 
In the course of American history 
there have been eras when bankers were 
the special targets for popular agita- 
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tion and punitive legislation. Who 
knows but that a resumption of this 
may not come, affecting trust compan- 
ies in particular? The insurance com- 
panies long prided themselves on being 
immune from questioning, much less 
legislative probing. They, too, had their 
publicity staffs and rested secure in the 
belief that they had public opinion well 
in hand. But to their amazement there 
suddenly blew up a furious public whirl- 
wind, resulting in a long-drawn and sen- 
sational investigation, followed by the 
passage of a series of restrictive laws. 


But what knowledge can trust com- 
pany officials have of the indications or 
potentialities of public opinion so long 
as they make no effort to evaluate it? 
To them it seems indeed, a thing dis- 
tant from their immediate realm, and 
having no bearing upon their situation 
and standing. But the only vital foun-. 
dation upon which their power rests is 
that law which, at any time, may be 
subject to profound changes at urgent 
popular demand. 


Is Snobbery An Asset? 


= it not true that, with some splendid 
exceptions here and there, the only 
social consciousness which trust com- 
pany heads recognize is that of social 
exclusiveness? This, so far as the pub- 
lic is concerned is not a social but an 
anti-social attitude. Observation sup- 
plies many examples, but to be specific 
and perhaps authoritative we have only 
to draw again from the book heretofore 
cited. Therein we find stressed the 
paramount need of the banker ingratiat- 
ing himself personally as a social favor- 
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ite with a select few important cus- 
tomers and prospects. Those ambitious 
for a banking career are informed how 
the successful banker systematically 
and lavishly entertains out-of-town 
guests either in the bank’s private din- 
ing rooms, in luncheon clubs, or in ex- 
clusive private clubs. These things be- 
come known to, and bitterly resented by, 
those not fortunate enough to share in 
the profits of the huge deals arranged 
between rounds on the luxurious private 
golf courses. 

These tactics are brought forward as 
the banker’s prime qualification, at 
least in respect of attracting business. 
But in a wider sense, does it not imply 
a notable defect as well? For the con- 
fines in which he thus cloisters himself, 
frequenting such exclusive places, meet- 
ing his own set, hearing and exchang- 
ing views akin to his own, reading such 
publications as please and mirror his 
opinions, produce a narrowness of vis- 
ion and mentality which effectively 
shuts out any real perception of what 
we may term the great world of the 
public. He may be satisfied that he 
keeps himself informed of political af- 
fairs by devoting some spare attention 
to the party of his preference. But 
political appearances are by no means 
always synonymous with definite pub- 
lic opinion. Again and again in our 
history our two main political parties, 
apparently at times reflective of con- 
servative public opinion, have been 
confronted with the surging of a third 
party making radical demands which 
later were incorporated in the planks 
and policy of either of the old parties. 
And it is a matter of realistic fact that 
of all places the financial elements of 
New York City were the least cognizant 
of the spread of these ideas elsewhere 
in America and were caught unaware 
by their seemingly sudden emergence 
into national prominence. 


Is Blindness Ever Safe? 


AN various trust company directing 
boards, it may be properly asked, 
acquit themselves of a charge of unwis- 
dom in extolling themselves and their 
institutions? And at the same time a 
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propensity toward talking down to the 
public? An illuminating instance, not 
perhaps entirely conclusive, but indica- 
tive, was the address some years ago of 
the vice-chairman of a large inland trust 
company to the trust division of the 
American Bankers’ Association. There 
was no suggestion of trust companies 
seeking the patronage of the public. In- 
stead, “individuals and even individual 
trustees are coming in vast numbers to 
such institutions as a haven of refuge” 
for guidance as to selection of invest- 
ments. The favor, as he represented it, 
was not one of the public to the trust 
company, but wholly a boon conferred 
by the trust company upon the public. 
His address eulogistically went on: 
“The trust institution is managed by 
men of integrity and honor who are ac- 
tuated in their dealings with the trust 
clients by the same high ethical princi- 
ples as lawyers in dealing with their 
clients.” 


Summoned as a witness before the 
U. S. Senate Committee on Banking and 
Currency he was confronted with these 
and other parts of his address. Then 
followed a list of embarrassing ques- 
tions as to specific transactions of his 
own company. He admitted that it was 
on both sides in buying and selling cer- 
tain securities entrusted to itself, but 
justified the practice on the ground that 
trust companies had been doing it for 
thirty years. Which led Senator Adams 
to remark: “Burglary goes back further 
than that, but it has not become legiti- 
mate yet. It seems to me it is not only 
illegal, but a vicious practice. It is not 
only the common-law rule but the mat- 
ter of ordinary ethics that no man can 
deal fairly and represent both sides of 
a transaction.” At about the same time, 
the Supreme Court of the State in which 
the same company was located was fil- 
ing an opinion which, in part, said: “A 
trustee has no right to act in the double 
capacity of broker or purchaser to sell 
at a profit to trust estates of which it 
is trustee or to unload upon such trust 
estates worthless securities. These 
methods of plundering the estates of 
dead men cannot receive the approval 
and commendation of this court .. .” 





There Is Always A Reckoning 


HETHER such practices are cur- 

rent or have been general or ex- 
ceptional is not material to the point. 
Which is that however abuses may 
pass over the heads of the public on a 
particular occasion, the time inevitably 
comes when attention is widely cen- 
tered upon them by the concentrated fire 
of articles in popular publications. 
There ensues a public ferment which, 
crystallizing in a specific direction, re- 
sults in comprehensive legislative inves- 
tigation and enactment of remedial 
laws. In sober fact, the momentum 
may entail not only the diminution of 
certain powers previously exercised, but 
may go to excess in its inroads upon the 
object attacked. This has so often 
happened following successive agita- 
tions applying to other fields that it may 
well be regarded as our normal na- 
tional procedure. And the greater the 
pretensions of institutions on the de- 
fensive; the more they have asserted 
for themselves a sacrosanct character; 
the greater the disillusionment and thus 
the fiercer the assault. 

Wherein, therefore, is the interest of 
any incorporated institution served by 
flouting and goading public sentiment? 
Instead of falling in line with this and 
at least conceding to established public 
policy, do we not see leading trust com- 
panies showing a spirit of defiance? 
True, this is not expressed in open de- 
nunciation of laws, but it takes the form 
of virtually advising the circumvention 
of laws by pointing out the legal loop- 
holes by which this can be done. In- 
stance notably the stand taken toward 
the inheritance and estate tax laws. 
These are not mushroom growths. They 
are the deliberate result of a State and 
national policy which during decades 
has become more fixed and extended. 

Yet, at the very time when the Presi- 
dent of the United States and other high 
Officials have been complaining of the 
avoidance of taxation by wealth posses- 
sors, we see some of the biggest trust 
or bank-trust companies making extra 
efforts to direct clients how to effect this 
avoidance. Such urging is not of a 
clandestine nature; it is boldly put 
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forth in pamphlets for the persuasion 
of all concerned. These are solicited to 
take advantage of the companies’ astute 
counsel in creating trusts so framed as 
to save taxes to themselves and their 
heirs. 


The Demand for Democracy 


UCH counsel may be a technically 

legal device as our laws now stand. 
But in the public view and from the 
standpoint of observance of the spirit 
of the laws, it amounts to a distinct aim 
to seize a privileged protection beyond 
the reach of law, and defeat its pur- 
poses. If, by such a course, trust com- 
panies focus upon themselves the wrath 
of a public already keenly sensitive to 
the question, and itself burdened by a 
heavy taxation which it cannot escape, 
will not the culpability be theirs? Are 
they not wilfully inviting consequences? 
Of the intricacies of finance the general 
public is no doubt not well informed. But 
it is thoroughly alive to the pressing 
issue of taxation, and over and above 
that is committed—or dominant parts 
are—to the principle of social respon- 
sibility. This has been evidenced by 
its support of governmental statutes es- 
tablishing wide measures for social 
welfare and social security. These are 
new standards in our career and un- 
questionably will remain, as is evi- 
denced by the fact that even the opposi- 
tion party endorses their retention... It 
is not conjuring phantoms to say that 
those running counter to this rooted 
spirit of the times are courting trouble, 
if not much worse. 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 


The point of view of most of the lead- 
ers in trust company circles was formed 
and fixed years ago when entirely dif- 
ferent. concepts prevailed in the social 
body at large. Education to be effec- 
tive education must not be obsolete but 
should conform to current conditions. 
This is the uppermost need and it calls 
for a revision of ideas conventionally 
instilled. Considering our present in- 
dustrial structure a vast difference ex- 


hibits itself from that of even ten years 
ago. As a political cry the charge of 
“paternalism” is now dead. This is an 
era impressing the assumption of Fed- 
eral control over many channels which 
until recently were held purely private 
agencies: In these respects individual- 
ism is on the wane, and any group which 
does not align itself with advanced so- 
cial purposes is likely to find itself chal- 
lenged by Federal intrusion. 


House of Morgan — Trustee 


ITH the anticipated granting of a 

trust company charter, effective 
probably on April 1, 1940, the firm of J. 
P. Morgan & Co., Incorporated will take 
an active place among the corporate fidu- 
ciaries of the country. While the 80 year 
old firm has long acted as registrar, stock 
transfer agent and paying agent of many 
large governmental and corporate issues, 
and partners in their individual capacity 
have been free to act as executors and 
trustees for private persons, the incorpo- 
ration will open the way to complete 
corporate and individual fiduciary ser- 
vices. 


While it is not anticipated that the 
new company will aggressively solicit 
personal trust and estate business, it will 
presumably accept mutually desirable 
appointments. As there is already a 
probably sizeable amount of accounts 
under investment counsel supervision, an 
important function may well be custo- 
dianship and investment management, 
as well as living and testamentary trus- 
teeships. The extensive and long-estab- 
lished contacts with large private and 
corporate financial interests should make 
it possible for the House of Morgan to 


bring corporate fiduciary services to 
many which have not heretofore made 
use of them, and besides extending the 
market will perhaps make present trust 
companies look to their laurels. 


This entry into the trust company field 
comes at a time when long-needed revi- 
sions of fees, both for corporate and 
personal trust services, are being enacted 
or considered by the state legislature, 
and also when regulations governing in- 
vestment “trusts” and companies are be- 
ing recommended in Congress. While it 
may be said that the 39 trust depart- 
ments now active in greater New York 
provide a highly competitive field, an 
analysis of probate and other records 
shows a vast undeveloped market for 
professional fiduciary service. The addi- 
tion of this strong ally to the trust frat- 
ernity should be welcomed as a proof of 
faith in the usefulness and future pros- 
pects of trust service. It is perhaps most 
significant to the bank management of 
the country that this foremost financial 
house, having earlier chosen to stay in 
the commercial field, should now “broad- 
en its usefulness” by applying its vast 
resources and facilities to estate and 
trust management. 





Taxation of Trust Income 
Has the Supreme Court Adopted a New Attitude Toward Trusts? 


BRUCE McCLAIN 
Counsel for Fiduciary Counsel, Inc., New York 


N FEBRUARY 26th, the Supreme 

Court handed down decisions in two 
cases concerning taxation of the income 
of irrevocable trusts which were to term- 
inate upon the expiration of five years, or 
upon the prior death of the grantor or 
his wife. (Helvering v. Wood, Helver- 
ing v. Clifford). The trust provisions in 
both cases were very similar, and the 
grantors, who were also the trustees, re- 
served no powers of revocation or amend- 
ment. The grantor’s wives were the in- 
come beneficiaries, but upon termination, 
the entire principal was to revert to the 
grantors. As trustees, the grantors pos- 
sessed broad administrative powers, in- 
cluding the right to sell the trust assets 
and to reinvest the proceeds in any type 
of personal property without regard to 
any laws governing the investment of 
trust funds. 


In the Wood case, the grantor had re- 
served the right to appoint a substitute 
trustee, and had provided that net in- 
come was to be paid to his wife. Under 
the Clifford trust, the grantor’s wife was 
to be paid so much of the net income as 
he might determine in his discretion, but 
upon termination all “accrued or undis- 
tributed net income” and “any proceeds 
from the investment of such net income” 
were to be treated as the absolute prop- 
erty of his wife. This trust also provid- 
ed that “any enhancement, realized or 
not, in the value of the securities” was 
to be treated as principal. Accordingly 
any capital net gains on the sale of trust 
assets would ultimately revert to the 
grantor upon termination. No doubt 
this would render any such gains tax- 
able to the grantor under Section 167 of 
the Internal Revenue Code. Although 
classified as principal in the trust agree- 
ment, for tax purposes they would repre- 
sent income which was being held or ac- 
cumulated for future distribution to the 


grantor. However, evidently no such 
gains were realized by the trust during 
the year in question, as the Court gave 
no consideration to this factor. 

In both cases, Commissioner contend- 
ed that the entire net income of the trust 
was taxable to the grantor under Sec- 
tion 166, on the ground that “the power 
to revest in the grantor title” to the 
principal was vested in him. Pointing 
out that the grantor had a “reversion,” 
the Court held in the Wood case that, 
while considered from an economic stand- 
point such a right may be equivalent to © 
a “power to revest or revoke,” Con- 
gress seems to have borne in mind the 
legal distinction, since reversions are not 
specifically mentioned in Section 166. 

It was argued that there is no prac- 
tical difference between a revocable trust 
and one which is certain to terminate in 
a short time. While admitting the simil- 
arity, the Court said: 


“We have only the responsibility of 
carrying out the Congressional mandate. 
And where Congress has drawn a dis- 
tinction, however nice, it is not proper 
for us to obliterate it.” 


This statement, while eminently 
sound, should be carefully noted, be- 
cause it bears very closely upon a prob- 
lem discussed below. 


Reliance on Section 22(a) 


NOTHER point upon which the 
Court relied was that Congress did 

not intend in Section 166 to tax to the 
grantor the income of trusts for a short 
term of years. The opinion points out 
that this section was amended in 1934 
to tax to the grantor the income of trusts 
which could be revoked in a given year, 
if the grantor had given notice of inten- 
tion to revoke in the preceding year. At 
the same time, the Treasury Department 
had recommended to the House Commit- 
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tee that the income of short-term trusts 
should also be declared taxable to the 
grantor. However, Congress did not 
adopt this recommendation, and so the 
Court ruled that such taxation was clear- 
ly not within the intention of Congress 
under Section 166. 

Had the Court stopped here, all would 
have been well, as both the reasoning and 
result appear entirely sound. However, 
the Court clearly intimated that Section 
22 (a) was relevant and would obviously 
have decided the case in the Govern- 
ment’s favor were it not for the fact that 
Counsel for the Government, in his brief 
before the Circuit Court of Appeals, had 
expressly waived reliance upon any sec- 
tion other than 166. 

Having already held in the Wood case 
that Section 166 is inapplicable to short- 
term trusts, the Court naturally dismiss- 
ed this from further consideration in the 
Clifford case. The Government had also 
argued that the income was taxable to 
the grantor under Section 22 (a), and 
the Court upheld this contention. 
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A Confusion of Incidence and Liability 


HIS seems to be a remarkable con- 

clusion for a number of reasons. In 
the first place, Section 22 (a) consists ex- 
clusively of a broad definition of “gross 
income” for tax purposes, and contains 
no language which appears to have any 
relation to the person to whom income is 
to be taxed. That question is covered in 
other sections, the particular ones gov- 
erning the taxation of trust income to 
the grantor being Sections 166 and 167. 
There was no controversy as to whether 
the trust income was taxable. The tax- 
payer conceded this, but merely contend- 
ed that it was taxable to his wife, who 
received it, rather than to him. 

Since the Court conceded that Congress 
did not intend to tax the grantor of a 
term trust under Section 166, it would 
seem reasonably clear that it did not con- 
sider the grantor taxable under Section 
22 (a). Otherwise Congress would pre- 
sumably have amended the latter to con- 
form with its intention. Moreover, it 
would seem logical that, if income is not 
taxable to a person under a section spe- 
cifically designed to apply to such situa- 
tions, it certainly should not be held to be 
taxable under a general provision, espec- 
ially where the purpose of the general 
provision is merely to define gross in- 
come. 

The actual point decided by the Court, 
namely that the income of a certain type 
of short-term trust is taxable to the 
grantor, is relatively unimportant, both 
as a rule of tax law and from a practical 
standpoint. The income tax liability of 
the grantors of short-term trusts has 
been generally recognized as a highly 
doubtful question. Therefore it seems 
improbable that many wealthy investors 
would have created irrevocable trusts of 
this type before the Supreme Court had 
passed upon them. 


Far-Reaching Reasoning 


HE true significance of the Clifford 

case lies in the reasoning used by 
the Court in arriving at its conclusion. 
This reasoning may be analyzed as 
follows: 





(1) The “broad sweep” of the lan- 
guage of Section 22 (a) “indi- 
cates the purpose of Congress to 
use the full measure of its taxing 
power.” This is entirely in ac- 
cordance with prior decisions of 
the Court, but would appear to 
be irrelevant in the Clifford case, 
since the income was conceded to 
be taxable to someone. 


The controlling rule of law is 
whether the grantor, after the 
creation of a trust, may neverthe- 
less be regarded as remaining in 
substance the owner of the prop- 
erty. This principle has also been 
firmly established by the Court in 
the past. In applying this princi- 
ple in the Clifford case, however, 
the Court cites the short term of 
the trust as only one of several 
reasons for concluding that no 
substantial change was effected 
in the grantor’s dominion and con- 
trol. 

That duration alone was clear- 
ly not considered as controlling 
appears from the Court’s indica- 
tion that a grantor is not taxable 
merely because the trust has a 
short term, but that each case 
must be decided on its particular 
facts. This in itself may be re- 
garded as a somewhat unfortu- 
nate disposition of the question, 
as it affords no definite rule of 
determination in advance and may 
therefore be expected to lead to 
litigation in other more or less 
similar cases. 


Other Bases Unsound 


SIDE from the duration of the trust, 

the other circumstances relied upon 
by the Court in arriving at its decision 
were; (1) that the grantor was himself 
the trustee; (2) that rather broad ad- 
ministrative powers were reserved by the 
grantor; and (3) that the grantor’s wife 
was the income beneficiary. 

The writer knows of no case in which 
there is any intimation that income is 
taxable to the grantor of a trust merely 
because he is also the trustee. On the 
contrary, hundreds of trusts have been 
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before the Courts in which this factor 
has never been considered as relevant 
in determining the taxability of the in- 
come. 

As regards the second point, the 
grantor in the Clifford case had reserved 
no interest whatever in any of the trust 
income for the taxable year in question. 
The chief rights possessed by the grant- 
or, as trustee, were to exercise all vot- 
ing powers over the stocks held in trust, 
and to sell and reinvest the proceeds 
of the trust assets in his discretion. In 
all probability these rights are pos- 
sessed by the trustees of a majority of 
existing irrevocable trusts, and a unani- 
mous opinion of the Supreme Court in 
1929 has held that the reservation of 
such rights by the grantor does not sub- 
ject him to tax upon the trust income. 
(Reinecke v. Northern Trust Company, 
278 U. S. 339.) This case also contains 
a dictum to the effect that the grantor 
“would equally have reserved all these 
powers and others had he made himself 
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the trustee, but the transfer would not 
for that reason have been incomplete.” 


Insofar as these factors are con- 
cerned, the Clifford case is merely an- 
other instance of the tendency of the 
present majority of the Supreme Court 
to re-examine its own precedents. A 
further example of this is afforded by 
the Hallock decisions rendered on Jan- 
uary 29th,* holding that a right of re- 
version subjects the principal of a trust 
to the Federal estate tax at the grantor’s 
death and overruling the St. Louis Un- 
ion Trust Company cases decided in 
1935. 


Piercing the Trust Veil 


S,‘YROM the standpoint of those who 

are contemplating the creation of 
irrevocable trusts, the most important 
feature of the Clifford case is the 
emphasis which the Court places on the 
fact that the grantor’s wife was the in- 
come beneficiary. The following ex- 
cerpts from the majority opinion inti- 
mate that this was regarded as of great 
weight in determining whether the 


grantor had retained substantial domin- 
ion over the trust property: 


“Technical considerations, niceties of 
the law of trusts or conveyances, or the 
legal paraphernalia which inventive gen- 
ius may construct as a refuge from sur- 
taxes should not obscure the basic -issue. 
That issue is whether the grantor after 
the trust has been established may still 
be treated, under this statutory scheme, 
as the owner of the corpus. . 


“And where the grantor is the trustee 
and the beneficiaries are members of his 
family group, special scrutiny of the ar- 
rangement is necessary lest what is in 
reality but one economic unit be multi- 
plied into two or more by devices which, 
though valid under state law, are not con- 
clusive so far as Section 22 (a) is con- 
cerned... 


“We have at best a temporary realloca- 
tion of income within an intimate fam- 
ily group. Since the income remains in 
the family and since the husband retains 
control over the investment, he has rather 
complete assurance that the trust will not 
effect any substantial change in his eco- 
nomic position.” 


*See report in decisions section of this issue. 
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A Strained Construction 


NOTHER highly significant point is 

the reasoning employed by the ma- 
jority to justify taxing the grantor un- 
der Section 22 (a), although it has just 
been conceded that he is not taxable un- 
der Section 166. The Court says that 
the intention of Congress in refusing to 
amend Section 166 must be presumed to 
have been a choice to tax the grantor 
under the generalized provisions of Sec- 
tion 22 (a), rather than an intention 
not to tax the grantor of a short-term 
trust. With all due respect, this con- 
clusion seems so improbable as to sug- 
gest that the Court is straining to find 
some pretext for imposing the tax on 
the grantor, rather than seeking to ar- 
rive at a logical interpretation of the 
Revenue Act. This would amount to no 
less than judicial legislation—writing 
laws for Congress under the guise of 
construing them. Obviously such a 
course would violate the fundamental 
concept of the function of the Supreme 
Court as but one of three correlative 
branches of the Government under the 
American constitutional system. 

Thus, while doing lip service to the 
avoidance of judicial legislation (in the 
quotation from the Wood case above re- 
ferred to), the majority opinion adopts 
a line of reasoning which it is at least 
difficult to explain on any other basis. 
The boundless implications which such 
a doctrine would entail are cogently ex- 
pressed in the following excerpts from 
the dissenting opinion of Mr. Justice 
Roberts: 


“If judges were members of the legisla- 
ture they might well vote to amend the 
act so as to tax such income in order to 
frustrate avoidance of tax but, as judges, 
they exercise a very different function. 
They ought to read the act to cover noth- 
ing more than Congress has specified .. . 

“No such dictum as that Congress has 
in the income tax law attempted to exer- 
cise its power to the fullest extent will 
justify the extension of a plain provision 
to an object of taxation not embraced 
within it. If the contrary were true, the 
courts might supply whatever they con- 
sidered a deficiency in the sweep of a 
taxing act. I cannot construe the Court’s 
opinion as attempting less.” 





Probable Effects of Clifford Case 


T SEEMS difficult to believe that the 

majority of the Supreme Court, re- 
gardless of the social and political phil- 
osophy of its members, would deliberate- 
ly adopt a principle which is plainly at 
variance with the form of Government 
which the Constitution established. Even 
more unlikely is it that the Court would 
embark upon so revolutionary a course 
on the same day that it has expressly 
disclaimed all power to do so. Probably, 
therefore, the Clifford decision is not so 
momentous from the standpoint of law 
in general as it might appear at first 
glance. Perhaps it may represent no 
more than a decision based upon a line 
of reasoning falling short of the Court’s 
traditional standards. 


Since the great majority of non-char- 
itable trusts are naturally established for 
the benefit of the grantor’s wife or chil- 
dren, an attempt may be made to sum- 
marize what appears to be the grantor’s 
income tax status under irrevocable 
trusts of this type in the light of the 
Clifford case. 


(1) Income Taxable to Grantor—Short- 
term trusts with reversion to gran- 
tor, under which he is sole trustee 
with broad administrative and in- 
vestment powers. 


Income Probably Taxable to Gran- 
tor—Short-term trusts with rever- 
sion to grantor, under which he is 
sole trustee without broad adminis- 
trative and investment powers. 


Income Probably Not Taxable to 
Grantor—(a) Short-term trusts 
with reversion to grantor, under 
which he is not a trustee. (b) 
Trusts measured by beneficiaries’ 
lives with reversion to grantor if 
beneficiaries predecease him, under 
which he is not a trustee. 


Income Not Taxable to Grantor— 
Trusts ‘measured by beneficiaries’ 
lives without reversion to grantor, 
whether or not he is sole trustee, 
with or without broad administra- 
tive and investment powers. 
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Contemplation of Death Redefined 


The Treasury Department has amended 
Article 16 of Regulations 80, relating to 
transfers in contemplation of death for 
estate tax purposes, by eliminating the sec- 
ond and third paragraphs and substituting 
therefor the following: 

“The phrase ‘contemplation of death,’ as 
used in the statute, does not mean, on the 
one hand, that general expectation of death 
such as all persons entertain, nor, on the 
other, is its meaning restricted to an appre- 
hension that death is imminent or near. A 
transfer in contemplation of death is a 
disposition prompted by the thought of 
death (though it need not be solely prompt- 
ed). A transfer is prompted by the 
thought of death if it is made with the pur- 
pose of avoiding the tax, or as a substi- 
tute for a testamentary disposition of the 
property, or for any other motive associated 
with death. The bodily and mental condi- 
tion of decedent and all other attendant * 
facts and circumstances are to be scrutin- 
ized to determine whether or not such 
thought prompted the disposition.” 

Omitted are the former provisions that 
“a gift inter vivos which springs from 2 
motive essentially associated with life 
rather than with death is not made in con- 
templation of death;” “if the transfer 
results from mixed motives, one of which 
is the thought of death, the more compel- 
ling motive controls. A condition of the 
mind or body . . . which naturally prompts 
a testamentary disposition to a proper ob- 
ject of his bounty, will be considered a de- 
cisive test of contemplation of death in 
the absence of proof of the existence of 
purposes associated with life as the dom- 
inant motive for the transfer.” 
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Bill to Protect Banks against 
Misappropriations by Fiduciary 


Apparently as a result of a decision last 
year holding a bank liable for the specula- 
tions of a depositor who was trustee for a 
large estate (See May 1939 Trusts and Es- 
tates, page 584), a bill has been introduced 
in the New York Legislature providing that 
no bank or trust company shall be liable 
for misapplication or misappropriation of 
funds by a fiduciary depositor unless the 
bank has received such funds for its own 
use with knowledgeethat receipt of such 
funds constitutes misappropriation, or un- 
less officers or employees of the bank have 
actually participated with knowledge. 
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Merging Trust Company With Bank 


Considerations Influencing Union of Fiduciary and 
Commercial Banking 


R. P. BOARDMAN 
Vice President and Trust Officer, First National Bank in Oshkosh, Wisconsin 


LTHOUGH the great bulk of the 

trust business in the United States, 
especially in the smaller cities, is done 
by trust departments of established 
banks, particularly national banks, there 
is, nevertheless, a trend today toward 
dissociation, which has been given im- 
petus by the present attitude of the Fed- 
eral authorities. 


Consequently, when in the case of the 
First National Bank in Oshkosh and the 
First Trust Company in Oshkosh, it was 
decided to take action counter to this 
trend by consolidating the two units 
(which were already under common own- 
ership) the reasons which led to this de- 
cision become of general interest. It 
should, however, be made clear that our 
Board of Directors considered this ques- 
tion simply from the standpoint of the 
best interests of the two institutions 
concerned; and reasons which had 
weight in our case way not be appli- 
cable, or may not even exist at all, in 
other superficially similar instances. 

Upon a review of the published mater- 
ial available and a consideration of our 
own situation, the following advantages 
and disadvantages appeared to exist: 


Advantages :- 

1. The substitution of a single govern- 
ment supervision for both institu- 
tions makes for: 

(a) A substantial reduction in the 
required reports, audits, tax 
returns, etc. 

(b) A complete uniformity of reg- 
ulations. 

. The association of the two services, 
banking and trust, in a single large 
institution gives the assurance at 
all times of an adequate Board of 
Directors both as to number and 
qualifications for the duties of their 
office. 


Strength in Union 


N middle-sized and small communities 

there will always be a limited number 
of men who can qualify for such a re- 
sponsibility and are willing to accept it. 
Therefore, it seems logical that an insti- 
tution which is strong through develop- 
ing a complete service will attract the 
best men from such a limited group. 

Again, with a fairly large board from 

which to choose, there is a better oppor- 
tunity to select the type of man best 
suited by temperament and experience to 
act on a trust committee. The ideal man 
for this work is one whose attitude is 
that of patience and not the aggressive 
salesman type who may make a great 
contribution in other phases of bank di- 
rectors’ work. 

8. The increased capital and income 
of the single, combined institution 
makes for: 

(a) A position of greater prestige 
in the community served. 

(b) The financial capacity to pay 
adequate salaries and provide 
the equipment and facilities 
for the highest grade of trust 
service. 

. The larger combined personnel: 

(a) Makes’ constantly available 
trained or partially trained in- 
dividuals for necessary staff 
changes and emergency help. 

(b) Permits of a greater division 
of the very large trust depart- 
ment detail and the consequent 
devotion by administrative of- 
ficers of more time to impor- 
tant questions of management, 
public relations and new busi- 
ness effort. ; 

. The closer relationship and co-oper- 
ation of the combined staff makes 
for: 





(a) An increased customer contact 
and service. 

(b) A wider public acquaintance 
and new business activity. 


Disadwantages :- 

1. The laws and regulations of the 
Federal Government as to wages 
and hours, social security and man- 
agerial policy are more severe and 
restrictive than those of the state 
and tend to: 

(a) Increase the cost of operation 
of the trust business. 

(b) Reduce the independence, init- 
iative and flexibility of its or- 
ganization. 

. The combining of the two types of 
financial service in a single institu- 
tion tends to: 

(a) Increase the competitive effort, 
especially in the trust field, of 
rival institutions. 

(b) Produce an internal conflict of 
interest resulting in the subor- 
dination of the Trust Depart- 
ment to the more profitable de- 
partments of the banking sec- 
tion. This inevitably results 
in the serious impairment of 
trust service with the conse- 
quent loss of prestige and of 
new business written. 

(c) Diminish public confidence in-- 

(1) The devotion of the Trust De- 
partment solely to the service 
of its trusts. 

(2) The continued preservation of 
the confidential character of 
the important personal matters 
handled by the Trust Depart- 
ment. 


Public Reactions Considered 


AVING set all these opposing fac- 
tors before us, we then set about 
sounding public opinion, mainly through 
our representative attorney connections 
in our normal territory. The results, 
summarized from a series of independent 
comments, offer an interesting parallel 
to our own analysis of the problem. 
Briefly, we were told: 
Favorable comment: 
(a) The resulting increase in service 
capacity and customer contacts 
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should contribute to future 
growth. 

The larger capital and unit man- 
agement should invite the confi- 
dence of persons outside the cir-. 
cle of our own customer connec- 


tions. 


Unfavorable: 

(a) There is considerable public doubt 
as to the ability of bank officers 
to operate an associated trust bus- 
iness wisely and with an eye 

single to the interests of the 
trusts. This has been in- 
creased by: 

(1) The heavy mortality during 

depression among trust com- 
panies and departments in the 
Fox River valley. 
The successful survival of 
First Trust Company in Osh- 
kosh as an independent fiduc- 
iary unit and its established 
record for efficient and dis- 
interested service. 

Many people, otherwise well in- 
formed, have a tendency to con- 
fuse the loaning activity of a com- 
mercial bank with the investment 
policy and action of the trust de- 
partment. 

Combination will encourage trust 

department operation by neigh- 

boring banks in an effort to offset 
the increased competitive strength 
of our combined institutions. 

Summing it all up, it did not seem 

likely that in our case, at least, the 

merger would make any material dif- 
ference in our public relations and 
future growth, because: 


(a) Each of our institutions had its 
own separate record for depend-- 
able service under a management 
generally regarded as identical. 

(b) The other factors pro and con 
seemed to us pretty well to cancel 
out. 

The conclusion, consequently, seemed 
justified that the contemplated merger 
would make little or no difference except 
that if the difficulties and cost of provid- 
ing reliable up-to-date fiduciary service: 
continue to increase for some time to- 





come, as they appear likely to do, the 
association will prove an advantage; 
especially in meeting the competition of 
other banks less able to provide the 
essentials of experienced management 
and adequate statistical and investment 
review connections. 


It was and is emphatically clear to us, 
however, that successful unit operation 
of a banking and trust business requires, 
above all else, these two things—first, a 
complete understanding by the entire 
Board and staff of the sacredness of 
trust relations and the fact that they 
must, at all times under all conditions, 
command the paramount consideration 
of all who are engaged in their service; 
and second, that there shall be an unde- 
viating loyalty and adherence to the 
proved ideals of the fiduciary profession. 


Savings Banks Trust Co. Reports 


At the end of 1939, there were 77 savings 
banks which subscribed to the investment 
information service provided by the Savings 
Banks Trust Company of New York. 

Total par value of the bond portfolios of 
the 77 savings banks was $1,287,749,000, the 
bond accounts reviewed ranging from $500,- 
000 par value to $122,000,000. 

During 1939, the trust company was ac- 
tive as trustee or agent for savings banks 
in dealing with debtors and their represen- 
tatives in reorganizations involving the re- 
adjustment of non-legal securities. 

Research activities included a study of 
the structure of savings banks’ deposit ac- 
counts. Considerable research was devoted 
also to the real estate tax situation. 

During the year, the trust company made 
application to the New York State Banking 
Department for additions to the list of se- 
curities legal for investment. 
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Boston Life Underwriters and 
Trust Men Meet 


“Preserving Financial Security” was the 
theme of the all-day joint meeting on March 
14th of the Boston Life Underwriters Asso- 
ciation end the Boston Life Insurance and 
Trust Council, which was attended by a 
record gathering. Basil S. Collins, C.L.U., 
assistant vice-president of the Old Colony 
Trust Company, and J. S. Braunig, general 
agent, Massachusetts Mutual Life Insur- 
ance Company, served as joint charimen. 
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Foundation Under Trust Institution 
Management 


With the recent contribution of $50,000 
to its fund, the Glens Falls (N. Y.) Founda- 
tion, of which the First National Bank of 
Glens Falls is trustee, is now able to carry 
out some of the purposes for which it was 
inaugurated last August. The income from 
this sum, which was donated by the family 
of the Jate Samuel and Eliza J. Pruyn in 
their memory, is directed to be used “to 
pay for the maintenance in the Glens Falls 
Hospital of patients selected by the dis- 
bursing committee of the Foundation. .. .” 

Following the example of many other 
cities, the Foundation trust was created as 
the best means of providing for the charita- 
ble and philanthropic needs of the city in the 
future, without the danger of its benefits 
being impaired by social changes over 
which the “dead hand” would have no con- 
trol. Gifts to the Foundation may be de- 
voted to a specific purpose or the income 
administered in the discretion of the distri- 
bution committee. Copies of the deed of 
trust executed by the First National Bank 
as trustees have been made available to 
those interested in the Fund. 





Foreign Exchange Control in Canada 
How Payments to Residents and Non-Residents Are Affected 


W. ROY DILLON 
Trust Officer, The Royal Trust Company, Montreal, Quebec 


MMEDIATELY upon the outbreak 
I of war, the Canadian Government 
took the steps which it considered neces- 
sary to meet the emergencies which war- 
time conditions created. Among the 
most important of these was the estab- 
lishment of the Foreign Exchange Con- 
trol Board, and the granting to it of 
broad powers for the carrying out of the 
controls which were enacted. The For- 
eign Exchange Order and Regulations 
were brought into effect on the 15th day 
of September, and were established in 
virtue of the powers conferred upon the 
Government by the War Measures Act of 
1927. 

Canada is determined that it will con- 
tribute everything possible to the Allied 
war effort, and the Government’s plans 
have been based upon a war of long dur- 
ation. It was realized from the outset 
that the markets for Canadian securities 
might be considerably disturbed because 
Canada was at war, and that foreign 
capital, of which there is a total of 
$6,700 millions invested in Canada— 
$3,900 of which is owned by United 
States citizens—might be withdrawn in 
part, whether immediately or over a per- 
iod. Such a withdrawal would, of course, 
be most serious to Canada, in that it 
would have brought about a repatriation 
of Canadian investments held abroad at 
a time when it was essential that Cana- 
dian savings be available for the finan- 
cing of the war effort, and when ex- 
change rates must be maintained to fac- 
ilitate purchase abroad by Canada of its 
wartime requirements. 

In addition, the offering of large blocks 
of Canadian securities on the markets 
might have caused a serious deprecia- 
tion in prices which, of itself, might have 
increased offerings by nervous foreign 
holders. Any surpluses which we build 
up by way of foreign exchange will 


largely be spent in the United States, 
both for the purchase of war materials 
and to enable us to meet our obligations 
as to principal and interest payable in 
United States dollars. 


Purposes of Control—Dominion Effects 


ESIDENTS of Canada were requir- 

ed to declare to the Foreign Ex- 
change Control Board all the foreign 
securities and foreign currencies which 
they owned, to establish the extent of 
such Canadian resources and to prevent 
their dissipation. Canadians were re- 
quired to sell to the Board all income 
received in foreign currency, from and 
after the date of the coming into force 
of the regulations, at rates fixed by the 
Board. Exporters of goods and services 
were required to obtain payment for 
their exports in foreign exchange, the 
proceeds of which must be offered for 
sale to the Board. 

The rate of exchange for United States 
dollars fixed by the Board at the outset 
was 10% for sellers and 11% for buyers, 
and the rates have remained unchanged 
since. The Board has, in effect, directed 
that all foreign exchange receivable by 
Canadian residents be made available to 
it and proposes to see that Canadians be 
paid as far as possible in foreign ex- 
change for goods and services exported. 
The foreign exchange so acquired is then 
disposed of by the Board, to meet foreign 
currency obligations and facilitate im- 
portations from abroad. 


Income and Principal Obligations 


T IS the manner in which our foreign 

exchange is disposed of that particu- 
larly interests non-residents. The first 
and most important provision is that 
foreign exchange will be provided for the 
equivalent in Canadian funds of all cur- 
rent income payable in Canadian dollars 
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to a non-resident. Canadian companies, 
before paying dividends, are required to 
satisfy the Board that the dividends they 
are proposing to pay are being currently 
earned, and this is the only limitation 
placed upon the conversion of Canadian 
dollar income into foreign currencies. 
Where Canadian corporations have ob- 
ligations to pay interest in foreign cur- 
rency, the required foreign exchange will 
be provided by the Board without ques- 
tion. 

As regards capital, a different situa- 
tion exists. The underlying policy in this 
regard is that the aggregate amount in- 
vested by non-residents in Canada will, 
as far as possible, be maintained. Can- 
adian residents are therefore prohibited 
from buying Canadian securities from 
non-residents of Canada. There are two 
notable exceptions to this rule, the first 
being that non-residents may switch 
from one Canadian security to another 
and, in so doing, buy from and sell to 
a resident; and the second being that all 
capital obligations will be met at their 
maturity in the currency in which they 
are declared to be payable. 

Thus a Canadian corporation having a 
bond issue maturing in United States 
dollars, will be given the foreign ex- 
change with which to discharge that ob- 
ligation towards its bondholders. Sim- 
ilarly, Canadian dollars may be paid to 
a non-resident, although, where the ob- 
ligation is, in its terms, payable solely in 
Canadian dollars foreign exchange will 
not be made available for the equiva- 
lent of the debt in Canadian dollars. The 
non-resident is, however, free to deal 
with those Canadian dollars as he sees 
fit. 

Life insurance contracts made between 
Canadian insurance companies and non- 
residents on or before the 15th Septem- 
ber, 1939, are placed in a special cate- 
gory, and foreign exchange will be made 
available with respect to all payments 
due under such insurance contracts 
whether they are declared to be payable 
in Canadian dollars or in a foreign cur- 
rency, and irrespective of whether they 
represent capital or income payments. 

Canadian dollar bank balances were 
large in numbers as at the date that for- 
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eign exchange control was brought into 
effect, and were given special considera- 
tion in the regulations. A non-resident 
individual was granted the right of con- 
version of Canadian dollar balances into 
foreign exchange to the extent of cash 
on hand as at the 15th September, but 
only to a maximum of $5,000. for any ~ 
one person. Non-residents, however, 
have an absolute right to draw down 
any excess over that amount and any 
other Canadian dollar balances which 
may arise in that currency. 


As to Estates and Trusts 


HE regulations thus depend for their 
f pet upon whether or not the 
person involved is a non-resident of Can- 


ada. Residence is the test in every case, 
and the ordinary rules of law are applied 
in the case of individuals and corpora- 
tions. 

It has been the policy of the Board to 
permit the sale of Canadian securities 
and the conversion of the proceeds into 
foreign exchange where special applica- 
tion has been made, usually on compas- 
sionate grounds, and where the amount 
involved was small and a real hardship 
would result from the refusal to permit 
the transaction to take place. This class 
of cases is of particular interest to Trust 
Companies, as it is to the Estates of de- 
ceased non-residents and to non-resident 
beneficiaries of Canadian Estates that 
special consideration is usually shown. 

It was deemed desirable to deal special- 
ly with Estates and Trusts. Estates in 
which the testator was a non-resident 
and trusts wherein the settlor and ben- 
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eficiaries are non-residents, are treated 
as non-residents, irrespective of the fact 
that a Canadian Trust Company or Can- 
adian individuals may be the executors 
and/or trustees. Similarly, an invest- 
ment holding company wholly owned by 
non-residents of Canada is classified as 
a non-resident. There are a great many 
non-residents who are beneficiaries of 
Canadian Estates and Trusts, and these 
non-residents have been treated in the 
same manner as the direct holders of 
Canadian securities; in other words, they 
are entitled to conversion into foreign 
exchange, through the Board, of all in- 
come to which they are entitled. 


Special Consideration of Non-Residents 


HE position of a non-resident under 
the Foreign Exchange Control Regu- 
lations may be summarized as follows:- 


(1) He is free to sell Canadian secur- 
ities in Canada, provided that he rein- 
vests, approximately, the proceeds of 
such sale in Canadian securities. 


(2) He is free to invest cash balances 
in Canadian dollars in Canadian securi- 
ties, and to sell such securities for cash 
if the securities were purchased with a 
cash balance standing to his credit sub- 
sequent to the 8th January, 1940. 

(3) He is entitled to conversion into 
foreign exchange of all current income 
receivable in Canadian dollars and will 
continue, as heretofore, to receive in- 
come in foreign exchange which is de- 
clared to be payable in such currency. 

(4) He is free to draw down and dis- 
pose of all Canadian dollar balances, how- 
ever they arise, as he may see fit; in 


other words, there is no blocking of Can- 
adian dollar balances. 


(5) The restrictions respecting deal- 
ing in Canadian securities apply only to 
transactions effected as between non-res- 
idents and residents. The non-resident 
is free to withdraw his Canadian secur- 
ities from Canada if they happen to be 
physically located there and to dispose 
of them in a foreign market, such as 
New York, where there is a broad market 
for Canadian securities. 


A great deal of difficult work has been 
imposed upon Canadian trust companies 
as a result of the institution of the For- 
eign Exchange Controls. A special de- 
partment has been set up in most com- 
panies to deal with the various problems 
which arise from day to day, but our 
work has been greatly facilitated by the 
issuance of special Rules and Instruc- 
tions for Trust Companies, whereby we 
have been given a remarkably free hand 
in the carrying out of the letter and 
spirit of the Regulations, subject only 
to reporting each month under certain 
headings the transactions which have 
been effected. In this, as in many other 
fields, we act as Government agents 
without compensation, but we accept 
these burdens more gracefully under 
wartime conditions as a part of our con- 
tribution to the national effort. 


Collection of Illinois inheritance taxes in 
1938 declined approximately 45 per cent to 
$4,164,678 from $7,562,607. State Auditor 
Edward J. Barrett said the reduction may 
have been due to increasing distribution of 
estates before death to avoid larger taxes. 
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ANY of the problems which are 

met in estate and trust admin- 
istration are frequently capable of solu- 
tion at the time the client asks his at- 
torney to draw his will for him. A 
practical, common-sense instrument re- 
quires a thorough and sufficient knowl- 
edge of the client’s affairs and presup- 
poses a basis of confidence which urges 
him to make a full disclosure of his 
business and personal relationships. It 
is essential that the expression of their 
desires be clear and complete. 

It is dealing with the human element 
that causes the lawyer to distinguish 
his probate practice from much of the 
other work of his office. The executor 
can make trouble for himself if he for- 
gets that he is concerned with human 
beings, their financial security, hopes 
and welfare. Many of the problems 
which appear insoluble are really prob- 
lems of human adjustment and more 
pleasant is the life of the executor who 
can recognize them and deal with them 
as such. 

One of the first problems is the juris- 
diction of the estate administration. 
The executor, with his counsel, should 
examine the complete situation to avoid, 
so far as possible, embarrassment about 
such matters as taxation in more than 
one jurisdiction and rights of some in- 
terested party which would exist in one 
place but not in another. The record 
made by the testator himself during his 
lifetime may well determine the final 
result and the executor will be helped 
considerably if his testator has received 
competent advice as to commitments 
made about residence and domicile. 


From paper read at the New York County Law- 
yers’ Association, February 29, 1940. 


’a binder at once. 


Other Initial Concerns 


In the matter of burial, some expres- 
sion by the testator in his will would be 
helpful. In providing for perpetual 
care of the grave it is advisable to make 
advance inquiry of the cemetery corpor- 
ation about charges and here the execu- 
tor can be saved a real problem if the - 
will orders the payment of funds for 
perpetual care directly to the cemetery 
corporation. In this connection, the 
executor should know that he can pro- 
vide for the care of the grave of his 
decedent only. 


Financial assistance to the decedent’s 
family, sometimes even before the will 
is probated or the assets and liabilities 
of the estate are known, is always very 
real and at times very necessary, and 
vet it almost invariably presents a prob- 
lem and a risk to the executor. Again, 
even in advance of probate, the execu- 
tor may be called upon to take steps to 
preserve and safeguard the assets of 
the decedent in whose will he knows he 
is named. He must be prepared to just- 
ify his action, if such be questioned. 


The executor will have to consider 
renewing fire and other insurance about 
to expire. Or he may find that there is 
a lack of insurance coverage and place 
Banks and brokerage 
firms where the decedent did business 
should be notified of his decease, as 
should the Post Office authorities, and 
a general quick survey of his affairs 
should be made to determine where ac- 
tion is necessary or advisable. Margin 
accounts should, of course, be closed out 
promptly, as well as collateral loans. I 
do not mean to imply immediate liquida- 
tion of every asset. Almost every es- 
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tate has a situation, or more than one, 
with which the executor should go 
along. 


To the testator and his family, their 
home means much and the executor will 
be helped greatly if the will contains 
an expression of the testator’s wishes 
concerning it. If someone is given a 
life use of the home, funds should be 
provided for taxes, insurance, repairs, 
general upkeep, assessments and other 
expenses. 


The fiduciary’s hair is generally 
grayer after experience with a trust 
with a piece of real property as its 
only asset. 


The executor will have problems of 
adjustment of any pending matters, 


such as the cancellation of contracts 
and leases, the completion or negotia- 
tion to a compromise of any actions 
pending and the continuance or termin- 
ation of any unfinished transactions. 
These problems of judgement demand 
frequently an ability to negotiate and 
settle in the effort to avoid expensive 
and hazardous litigation. 


Early Payment of Claims and Legacies 


The executor is often bombarded with 
requests to pay creditors’ claims and 
legacies in advance of the expiration of 
the creditor’s period. Where he knows 
the decedent’s situation and is willing 
to assume whatever risk may be in- 
volved, the executor may do so. He 
should not, however, pay his own debt 
or claim without the Surrogate’s ap- 
proval. When importuned to pay some 
part or all of a legacy soon after the 
decedent’s death, on the ground that 
the legatee is destitute and simply has 
to have some money, I have often won- 
dered what said legatee would have 
done if the decedent had lived. I have 
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never received a completely satisfactory 
answer. Wherever practicable under 
the circumstances, after investigation 
of the need, efforts should be made to 
help, even though delivery of any prop- 
erty out of the executor’s hands in- 
volves a considerable degree of respon- 
sibility. 

The will ought to dispose of personal 
effects, clothing, jewelry, automobiles, 
household furniture and furnishing and 
such property. People will fight like 
demons about trinkets and may well de- 
velop attitudes which will spoil 'amica- 
ble relationships when the real prob- 
lems of the estate are up for decision. 
If the will makes no mention of such 
property, generally it must be sold and 
no matter how hard he tries, the exe- 
cutor can never realize on a sale even a 
small fraction of the amount which the 
decedent’s family insists this property 
is worth. On behalf of all executors 
everywhere, I make a plea not to re- 
quire the executor to select or divide 
the personal effects among members of 
the family or friends. 


Uncollectible and Non-Existent Assets 


Outlawed and almost outlawed pro- 
missory notes invariably give the exe- 
cutor trouble, for it nearly always 
develops that the decedent did not want 
collections made; yet the executor must 
proceed with collection where the will 
does not direct the remission of the 
debt. It is no fun for an executor, who 
is anxious to work in harmony with the 
decedent’s widow as co-executrix, to 
have to sue the widow’s brother or other 
relative on some practically forgotten 
promissory note. 


When the assets which the testator 


has said he has in the will fail to ma- 
terialize, if the will provides the order 
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of payment of legacies, specific and 
general, and the legatees are told in the 
document which of them are to receive 
payment in full and which ratably, the 
burden of the executor will be substan- 
tially easier. The failure by testators 
to keep their wills up to date is one of 
the principal causes of trouble for their 
estates. Bequests for others than his 
immediate family should be made only 
in proper proportions, perhaps with 
limits. No executor enjoys informing a 
widow or a child that shrinkage in value 
of the testator’s property has left 
enough for the legacy to some forty- 
second cousin or for the Class Fund of 
’02 at Old Siwash, but has put the im- 
mediate family almost on relief. 


Tax Computations 


Section 124 of our Decedent Estate 
Law, requiring apportionment of New 
York and Federal estate taxes among 
the various taxable interests in the es- 
tate in the absence of a direction to the 
contrary, was based largely on the pre- 
mise that the residue, left usually to 
close relatives, should not bear the full 
tax burden. If, however, one of these 
taxable interests is out of our jurisdic- 
tion, the executor may find himself with 
a real problem and it might be well to 
direct payment of that portion of the 
New York and Federal taxes out of the 
residue. Fiduciaries who have to ap- 
portion and collect estate taxes under 
Section 124 would do well to read 
Matter of Rappaport, (1938) 167 Misc. 
164, where an administrator failed to 


* CHICAGO « ILLINOIS 


secure adequately by timely process the 
state and Federal taxes due from bene- 
ficiaries on proceeds of life insurance 
policies. He was told that the primary 
liability for the payment of estate taxes 
is upon the estate representative. 


If the executor has to make a compu- 
tation of the amount permitted to pass 
to charity, he will require a large table 
and a supply of pencils and paper.* He 
will also have to satisfy himself that 
the charitable organizations designated 
as legatees are described correctly and 
that they have legal capacity to take. 


Rights of election of a surviving 
spouse against or in the absence of tes- 
tamentary provision, may also give the 
executor concern. He cannot always 
know as quickly as he should like who 
is interested in the estate and in what 
amounts, which may make his retention 
and liquidation program harder to work 
out. Obviously, here is a matter which 
should receive the closest attention of 
the testator and his counsel when the 
will is prepared. 


Most wills and trust agreements 
these days contain powers of sale and if 
they do not it is presumably because of 
design. If the testator or grantor has 


*The New York Fiduciary would do well to 
study the chapter on this subject in that excellent 
book by Chester J. Dodge on “Estate Administra- 
tion and Accounting” and to read some of the 
leading cases both before and after the 1936 
amendment, which limited the right to object to 
those who could contest the will and allowed no 
interest or gains or losses where payment to the 
charity is postponed. 
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definite thoughts about not selling, the 
fiduciary would appreciate knowing 
what these thoughts are. The fiduciary 
often will be saved hours of argument 
with transfer agents whether a power 
of sale can be implied if the document 
is not explicit on the point. Powers to 
lease, mortgage, exchange or otherwise 
dispose of real and personal property 
are also very helpful. 


Powers of Appointment 


Under the guidance of counsel, the 
executor will want to know for his es- 
tate administration the nature and ex- 
tent of a power of appointment, whether 
it has been exercised or not, what law 
governs its exercise, whether the ques- 
tion of perpetuities is involved, whether 
commissions may be had on the appoint- 
ed property, whether such property may 
be or has been made subject to the debts 
and obligations of the donee of the pow- 
er, who is to administer the appointed 
property, whether or not it is subject to 
estate taxation, and if so, whether there 
must be an apportionment of taxes as to 
such property. These are questions 
primarily legal in character, for the an- 
swers to which the executor will expect 
to look to his counsel. 


As part of his job, the executor ob- 
tains appraisals for estate tax purposes 
on all estate assets. To that end he 
employs experts where necessary, par- 
ticularly in fields requiring specialized 
knowledge and training. Specialists will 
be prepared to testify as such in the 
event of disagreement with the taxing 
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authorities. Accrued interest on bonds, 
notes, mortgages and bank accounts 
must be computed as of the date of 
death and dividends declared but un- 
paid prior to death must be ascertained. 
Computations of this nature are neces- 
sary not only by the taxing authorities, 
but also for proper accounting by the 
executor. 


The best bookkeeping practice is to 
keep a running transcript of cash trans- 
actions in. both the principal and in- 
come accounts, as-well-as security led- 
gers and records showing all pertinent 
information about the estate’s capital 
assets. If the executor owns or con- 
trols a corporation on behalf of the es- 
tate, he should study Matter of Adler, 
(1937) 164 Misc. 544, where Surrogate 
Delehanty required, as part of the exe- 
cutors’ and trustees’ accounting, an ac- 
counting also of all acts and transac- 
tions in the corporation, the entire stock 
of which was owned by the fiduciaries. 


It might be well to call attention to 
the necessity for two sets of Federal and 
State income tax returns in a proper 
case, one for the portion of the year 
prior to death and the other for the por- 
tion of the year subsequent to death. 
Final audits and releases of income tax 
returns filed during the decedent’s life- 
time and final audits of estate tax re- 
turns will be required before the execu- 
tor can consider his work completed. 


Business Interests 


The decedent may own a business as 
a sole proprietor, he may be a partner 
or he may own a large part of the stock 
of a close corporation in which he may 
or may not have been active. The terms 
of the will are controlling so far as the 
powers and limitations of the executor 
are concerned and he should know that 
he has no more and no less authority 
than is given him by the instrument. 
The business itself will then be studied, 
whether or not it is to be disposed of 
or retained. It would be most helpful 
for the executor to have a clear expres- 
sion from the testator about his busi- 
ness. If the fiduciary is called upon 
to continue the business he will no 





doubt be told to exercise caution in the 
making of contracts, for these contracts 
may be held to be his own obligation. 

Sometimes the executor has to decide 
questions on which he feels that a court 
ruling would be helpful. He may be told 
that the court will not sit in judgment on 
purely business questions. The fidu- 
ciary cannot expect the court to do his 
job for him. 

If the decedent owns any stock in a 
close corporation, which stock the ex- 
ecutor is supposed to sell, there may be 
great difficulty in disposing of it. Time 
is needed, not only to determine values, 
since such stocks would not be apt to 
he currently quoted, but also to nego- 
tiate sales, and the executor should have 
the requisite authority. 

The best practical administration is 
not always accomplished by the weight 
of numbers. An _ executors’ meeting 
need not look like a convention in order 
to give the estate the benefit of com- 
petent judgment. One able person as 


executor may be handicapped by the 
presence of co-executors of no business 
experience who may override or veto 


his careful decision. He may also be 
handicapped by the absence of co-ex- 
ecutors who are not available or who 
are too busy. This is all the more true 
with trustees who are required to act 
by unanimous vote, unless the will pro- 
vides to the contrary. Selection of the 
fiduciaries on the basis of ability in a 
field that has become specialized, rather 
than for reasons of sentiment or cour- 
tesy, would help many estates and trusts 
avoid problems. 


Before acting under a provision au- 
thorizing the executor to make distribu- 
tion in kind, or partly in kind and part- 
ly in money, the executor ought to have 
the benefit of his counsel’s advice 
whether the provision offends Section 125 
of the Decedent Estate Law, which 
deems contrary to public policy the 
power to make a binding and conclusive 
fixation of value of any assets for pur- 
poses of distribution, allocation or oth- 
erwise. That same Section places lim- 
itations on the powers. and immunities 
of executors and testamentary trustees 
to the extent that the attempted grant 
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to a fiduciary of relief from liability for 
failure to exercise reasonable care, dili- 
gence and prudence is considered void 
and contrary to the public policy. Ex- 
culpatory clauses are no substitute for 
proper estate and trust administration. 


I will but mention in passing two 
well-established principles of fiduciary 
law, namely, the rules against self-deal- 
ing and against commingling funds. 


Setting up Trusts 


When an executor has ascertained the 
assets and liabilities of the estate with 
some degree of exactness, he should 
make provision for the cash demands 
that will be made against him for debts, 
taxes and administrative expenses. Fol- 
lowing that, he may consider the estab- 
lishment, at least in part, of any trusts 
which may be created by the will. It is 
good estate administration practice gen- 
erally to endeavor to provide for cash de- 
mands reasonably early. Unless the will 
directs otherwise, the life tenants of 
trusts. become entitled to the income 
from the date of the decedent’s death, 
and without waiting for the end of the 
creditor’s period and a formal account- 
ing, the executor may in a proper case 
turn over to the trustee all or a part of 
the assets needed to erect the testamen- 
tary trusts. It seems to be common 
practice for this transfer to be arranged 
on the basis of a refunding agreement 
by the trustee to return to the executor 
whatever assets in the possession of the 
trustee may be required for any reason 
to complete the estate administration. 


Sometimes it is difficult to determine 
whether a particular act has been per- 
formed as executor or as trustee. Just 
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when an executor does become a trustee 
is occasionally doubtful. Professor 
Scott of the Harvard Law School says 
that it usually happens “in the dead 0’ 
night!” The transition is important to 
the fiduciary if he expects to receive 
compensation in both capacities on the 
ground that his duties are separable. 
Executor’s duties end when the estate’s 
business affairs have been adjusted, the 
debts and taxes paid, distribution made 
in accordance with the terms of the will 
and a final accounting rendered to and 
settled by the Surrogate. The execu- 
tor will distribute to the trustee such 
part of the estate as is to be held in 
trust and subsequent management will 
be the duty of the trustee. 


When the executor and trustee are 
not the same person, it is advisable for 
the trustee to check with the executor 
from time to time to ascertain whether 
the position of the estate administra- 
tion will warrant the establishment of 
the trusts in whole or in part. Occa- 
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sionally, the executor may request the 
cooperation of the trustee in some phase 
of the estate administration and while 
the trustee may be glad to help, let him 
consider whether, in so doing, he may 
be estopping himself from objecting to 
some loss which may result from this 
joint effort. 


Clarifying Preliminary Questions 


Before the testamentary trustee ac- 
cepts the trust assets from the execu- 
tor, he will no doubt have satisfied him- 
self that the provisions of his trust are 
valid, that the disposition of the trust 
income is clear and that the directions 
of the will are reasonable. Too fre- 
quent remittances of income, such as 
weekly payments, may mean advances 
to the life beneficiary which are not 
covered and they really involve the ap- 
plication of income by the trustee. In 
some instances, the trustee will have to 
apply the income for the needs of the 
beneficiary, but ordinarily it is difficult 
and frequently burdensome from the 
trustee’s point of view, particularly 
where because of distance or other facts 
the responsibility for such application 
must be delegated. Payment instruc- 
tions, if any given in the will, should 
be broader than requiring the bene- 
ficiary’s personal receipt. 


The trustee will also want to know as 
definitely as possible to whom the prin- 
cipal of the trust is likely to go. This 
information is of great help in working 
out an investment program. Many wills 
authorize the use of principal to supple- 
ment income. Before paying over trust 
assets, however, the trustee will want to 
be advised that any periods specified for 
the use of principal and the methods of 
computation are definite, also whether 
the payments of principal are cumula- 
tive, whether the amount of principal 
and the necessity for its use are in the 
discretion of the trustee or the bene- 
ficiary or some third person, whether 
in exercising his discretion the trustee 
must consider other elements, such as 
the beneficiary’s income from other 
sources, and whether the basis for any 
percentage payment is stated. If the 





tests for the payment over of principal 
are vague and indefinite, such as whether 
the beneficiary is of good moral char- 
acter or possesses business ability or 
fitness, perhaps the trustee would be 
well advised to bring a proceeding in 
the Surrogate’s Court stating his de- 
cision and citing all interested parties. 


Investment Latitude 


The nature and scope of investment 
authority should be stated clearly and 
the trustee should be given adequate 
powers to enable him to meet changing 
financial conditions. He might find the 
going less rough, from his selfish point 
of view, if he were confined to legal in- 
vestments, for in such case he need only 
inquire into the legality of any. pro- 
posed investments and then use rea- 
sonable prudent judgment in their selec- 
tion. However, many trustees are will- 
ing to go beyond the narrow limitations 
of legals and to assume discretionary 
powers. If the will is silent the trus- 
tee will be restricted to legals and he 
will also have to consider whether he 
may receive non-legal investments as 
part of his trust. 


For how long a period a trustee may 
retain non-conforming investments de- 
pends entirely on all the circumstahces 
but as a general rule the courts apply 
a “reasonable time” test. Authority to 
retain is obviously a help to the trus- 
tee, for otherwise he may be called upon 
to convert during times which may not 
be at all favorable for a change. Some- 
times the trustee is required to act on 
the direction or with the approval of 
someone else and it is a real problem 
when that someone is unavailable and 
it appears that investment action is in- 
dicated. As in the case of a piece of 
real property, a trust consisting solely 
of the stock of a closely held corpora- 
tion is not recommended, for much the 
same reasons. 


Provisions restricting investments to 
those of a particular kind often fail of 
their purpose. Where it is desired to 
make principal available to supplement 
income or for any other reason, the trus- 
tee should have some liquid and market- 
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able assets and should not be confined to 
investments which do not meet that test. 
Sometimes the trustee is limited in the 
investments he may make to stated per- 
centages of particular classes of invest- 
ments and the trustee will find himself 
with problems aplenty unless the time 
and method for determining these per- 
centages are definite. 


The way to approach the matter of a 
trustee’s investment authority is to have 
the utmost confidence in the trustee, 
and to give him sufficiently broad pow- 
ers so that he can adapt his program to 
conditions as he finds them in the exer- 
cise of his best judgment. Sometimes 
trusts generally are criticized on the 
ground that they are inflexible and do 
not provide properly for the changing 
needs of the beneficiaries. A combina- 
tion of permission to use principal in 
the wise discretion of someone, perhaps 
the trustee, and a broad investment 
authority, should help answer this ob- 
jection. 
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Reducing Anxieties 


There are a number of provisions 
frequently found in wills which, while 
not absolutely essential to the opera- 
tion of the trusts thereby created, are 
helpful to the trustee; such a provision 
as the treatment of dividends, which 
may be payable in cash, in stock, or op- 
tional in cash or stock, and which may 
be regular, special, extraordinary, liq- 
uidating or from wasting investments, 
such as mining or lumber companies. 
Other provisions of this character deal 
with the treatment of rights to sub- 
scribe; the amortization of premiums; 
the power to join in corporate reorgan- 
izations, mergers, consolidations and 
like readjustments and to hold the re- 
sulting securities; voting in person o1 
by proxy on both ministerial and discre- 
tionary matters; whether a substituted 
or successor trustee should have all the 
powers, rights and duties of the orig- 
inal trustee; the law which is to govern 
the validity, construction and interpre- 
tation of the instrument; the right of 
the trustee to resign; the power in the 
trustee to employ counsel and agents 
and pay them reasonable compensation. 

Some of the most difficult problems 
confronting trustees today have arisen 
by reason of the serious real estate and 
mortgage situations which are out- 
growths of the general economic reces- 
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sion. Trustees, with the real help of 
the courts through proposed remedial 
legislation, are trying to work out ways 
and means of relief. 


There are few estates and trusts 
which present identical problems and if 
their problems are similar, the chances 
are that the personalities involved will 
differ. A wise judge has said that “no 
will has a twin brother” and it is ob- 
viously impossible to pour all instru- 
ments into the same mould. Fiducia- 
ries generally would do well to remem- 
ber a word of caution, that there ought 
to be no “Blitz-administration.” Pay at- 
tention to the fundamentals and the de- 
tails will work themselves out in proper 
fashion. 


Bank and Comptroller Compromise 


The long dispute between Bank of Amer- 
ica N. T. & S. A. of San Francisco, and 
the Comptroller of the Currency has ter- 
minated in a compromise agreement under 
the terms of which the bank will continue 
its dividend policy, raise its capital 30 
million dollars by June 30 (from the RFC, 
if necessary) and readjust its bank prem- 
ises valuations on the basis of a survey by 
a committee of government banking super- 
visors. The increase in capital to approx- 
imately 150 million dollars will effect a 
ratio of 1 to 10 with deposits, as demanded 
by the Comptroller. 
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The Problem of Endowed Wealth 


URING the years 1922-35 contributions valued at over two billion dollars— 

out of total net estates (before exemptions) valued at nearly 35 billions— 
were made to religious, charitable, educational and other eleemosynary institu- 
tions. This is a minimum figure of allowable deductions; total testamentary 
gifts to charitable uses were more probably double this. The last few years 
alone have witnessed vast transfers of assets—negotiable wealth as well as art 
collections and such—to public or charitable organizations. The Mellon and 
Kress art gifts, the Hayden and Harkness multi-million bequests, and now the 
$8,000,000 transfer of control of New York Coca-Cola to charity are examples, 
but the list is legion. 

Taxation policies, especially as applied in the surtax brackets, appear to be 
forcing the transmission of large parts of the big estates from private to public 
hands.* This is not to question the social desirability of this growing trend, 
but to suggest that fiduciaries should have a keen interest in the economic impli- 
cations. 

In the first place, a great proportion of the wealth passing under wills today 
is going into tax-exempt organizations where the rule against perpetuities does 
not apply, and under testamentary restrictions which preclude the expenditure 
of principal. 

This occurs both in immediate gifts and bequests and in remainder inter- 
ests, to such an extent that the removal of capital from taxation, and often for 
quite limited, specific or non-alterable purposes, in cumulative effect may have 
serious consequences on our national economy. Figures on the amounts of such 
transfers are notably lacking, but the indications are that they are sizeable and 
growing, with the cumulative effect of a rolling snowball. Already there have 
been examples where eleemosynary endowments constitute a major portion of the 
local or provincial wealth. 

A few great philanthropists, like Nathan Strauss and Julius Rosenwald, 
apparently foresaw the dangers of perpetuating the “dead hand” and subsidizing 
“net” charities of the day, for they provided—or directed—that principal should 
be used as well as income, in one case within twenty-five years on the theory 
that each generation was the best judge of the most useful philanthropy for it- 
self and immediate successors. There is, of course, much to be said for con- 


+From “Statistics of Income’”’ compiled by Treasury Department. 
*See ‘““‘Taxes and Philanthropy” by C. Lowell Harriss, Feb. 1940 Trusts and Estates. 
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tinuity of financial backing and purpose, but carried to the extreme of perpet- 
ually inviolable endowment, it appears more like the immortal conceit of mortal 
humans. 

Certain it is that vast sums of the nation’s wealth have been, and more is 
in process of being, diverted from the channels of commerce and trade whose 
prosperity is essential to give purposeful employment and provide the means 
for creation of more wealth. Philanthropic work is a mark of civilization, but 
it is submitted that the best ethics are luxuries too expensive for the normal 
human in times of economic unbalance. A study of these wealth trends would 
be of great value. If they are self-endangering, recourse may have to be taken 
to the doctrine of cy pres, or even to abolition of the exemption of charitable 
gifts from the rule against perpetuities, though either would bring immediate 
hardships and dislocations. 


The interest of attorneys, trust officers and life underwriters in estate plan- 
ning and will or trust drafting gives them a fine opportunity for guidance of 
testators and donors. It is to their own as well as the community interest that 
serious thought be given to this question. There are problems of civic versus 
national endowment, purposes and duration of charitable trusts and a host of 
related problems involved, both philosophic and economic. These are seldom 
carefully considered by the donor and the responsibility for the greatest social 
usefulness of this wealth would seem to lie at the door of those who advise on 
estate distribution. 


One of the most notable charitable devices—because it offers flexibility both 
of application and of principal—is the Community Trust, now established in 
most of the major cities. This is, of course, only one of the channels through 
which to endow posterity, or contemporary charity; but, given adequate discre- 
tionary powers by donors, has proved a highly effective medium and may well 
develop special facilities for cooperation in making philanthropy useful for today 
as well as tomorrow. It would be well for every well-intentioned man of wealth 
to learn—and ponder—the origin and history of that quaint word, “mortmain,” 
before another wholesale confiscation a la Henry VIII or Philip the Handsome. 


Bank Officers as Personal Fiduciaries 


EWSPAPER accounts from several widely separated towns and cities have, 

within the month, reported the appointment, as executor and in a couple 
of instances as trustee, of directors, presidents and other officers of banks with 
trust departments. In some cases the testators have been immediately related— 
in others the blood is not so noticeably coagulated. In either event, several in- 
teresting questions arise. In his column in the January issue, Mr. Kirkbride poses 
the pertinent inquiry “Where is the Loyalty Line?” 

Perhaps a little inspection is in order; apparently there is little printed 
material on the subject, and no generally established policy or standards. In- 
quiry among trust companies reported as having certain restrictions in their by- 
laws fails to disclose definite statements in this regard. We would like to learn 
of any that have adopted rules governing this relationship. 

The first obvious reaction to any prohibition on a bank officer acting as 
fiduciary is that he is as fully entitled to this position of confidence as any—and 
probably better equipped than most to fulfill it, especially for a member of his 
family. If he does so on his own time, and without drafting the free services of 
his trust department, there would seem to be little conflict of interest. But this 
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has not always been the case. And there is still the point that there may be an 
embarrassing inconsistency where one who holds out a service to others does not 
sell the same medicine to his own family and friends. Perhaps there is a good 
answer to this that will satisfy the querulous; if so it should be trotted out, to- 
gether with the distinction between the mortality of the bank officer and that of 
the layman. 


Can it be that a prime consideration in such appointments is the position 
of the bank officer itself? Most probably and in one sense quite properly, because 
of their familiarity with the problems, gained through the experiences of their 
trust department. But if the gain is at the expense of the trust department, is 
not some return in order? These are moot questions. But when it comes to 
diverting profitable business from the bank the complexion is quite different. 


None who have themselves prevented considerable fees from. flowing to their 
trust department have any grounds for complaint about its not being profitable, 
or any valid excuse for not urging its appointment, on the grounds that it is not 
well equipped for fiduciary responsibility—except in unusual circumstances. And, 
if the trust department actually does, partly or wholly, the work of administra- 
tion for individual banker fiduciaries, it is unfair to it and to the stockholders if 
commensurate fees are not received. 


The application of any ethical standards or rules of loyalty, such as drawn 
by Mr. Kirkbride, is difficult in all situations, and hard-and-fast interpretation 
would try the wisdom of a buffer-state diplomat, but some basic code of conduct 
governing such relationships might reasonably be formulated, with reservation 
of necessary powers of discretion or exception in the directors or trust committee. 
At least there should be no room here for service to two masters. As a matter 
of practice and so far as the record is available, entangling alliances of this 
nature are few and exceptional, and many seem wholly proper—even desirable— 


but the issues appear in need of distinction and clarified policies might be a 
good measure to avoid future complications and unintentional breaches of trust 
etiquette. 


“The Federal Government wants $200,- 
000,000. in additional taxes. Where will 
you get it? Will you turn to the masses 
who are already paying $1,466,000,000 
State and local taxes at the rate of $75.50 


Sound banking and competent supervision 
are of such great importance to the welfare 
of. all citizens that appointments to the 
banking department should be kept free 
from political pressure. A great contribu- 


per family, and who will pay in addition 
$550,000,000 in consumption taxes to the 
Federal Government during the fiscal year 
1917? Or shall the taxes be equitably 
imposed upon the larger owners of income- 
producing property, and from a small grad- 
uated estate tax. This latter course will 
square with every principle of justice and 
equity in taxation.”—Cordell Hull, as Repr. 
from Tenn. concerning 1917 tax needs. 


tion to the general welfare of the state will 
be made by the supervisor who obtains the 
approval of the legislature for establish- 
ment of a successful merit system which 
will provide a steady stream of able, well 
compensated men, competent to cope with 
the problems of supervision.—Irving A. J. 
Lawres, confidential assistant to New York 
State Superintendent of Banks, before Natl. 
Assn. of Supervisors of State Banks. 


Trusts and Estates is happy to announce that Edgar G. Criswell has 


joined the staff of the magazine as Business Manager. 


Mr. Criswell is widely 


known in the advertising and publications fields, having been vice-president 
of Edwin Bird Wilson, Inc. of New York and subsequently with the United 
States News of Washington, D. C. Mr. Criswell will also take charge of the 
development of the Commercial Service department where services and pro- 
ducts of special value to fiduciaries—and their beneficiaries—will be studied 
and their contribution to operating economies reported. 








CTOBER 

24, 1905 
‘was one of 
those bright, 
crisp days 
that argue be- 
tween linger- 
ing autumn 
and coming 
winter, when 
Edwin P. 
Neilan arriv- 
ed at the 
Comstock 
farm in 
Mason County, Michigan, and immediate- 
ly undertook a debate on the Food Sit- 
uation. Soon persuading his family to 
remove to Leeds, Iowa, he learned the 
3 R’s in due course and then chose a 
high school career in Omaha in prefer- 
ence to a job at the Jolly Time Popcorn 
Plant. Here, Latin suffered by compar- 
ison with football and sports editorship 
on the Weekly Register. Summers as 
grocery ‘chauffeur’ and _ contractor’s 
‘husky’ did not impair his rise to six- 
feet-two and ushering in the Moon dur- 
ing the day and the Sun at night gave 
him the glamour to take the part in the 
senior school play away from Henry 
Fonda. 

At Omaha U. he became a man of 
letters—in basketball and the college 
paper. Apprenticeship in real estate 
maintenance with the Peters Trust Co. 
gave him the chance to learn the busi- 
ness “from the ground up.” Thence to 
Rice Institute in Houston for Chemistry, 
where an experiment one day ended up 
in the Business Administration School 
at Texas, and Rice, with the B. A. 

Immediately he entered the Houston 
Land & Trust Company (in March 1928). 
Bond sales suffered only slightly when 
Ed transferred to banking and trust de- 
partment work the next year. The first 
student of Houston Chapter, A.I.B., to 
take firsts in five of six courses during 
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three terms, he represented the chapter 
in the Giannini public speaking contests, 
being a national semi-finalist in 1932 and 
a finalist three years later at the Omaha 
convention of the Institute of Banking. 

From 1933 to May 1936 Ed “covered 
Texas, Louisiana, New Mexico and Ariz- 
ona like a dust storm” as Trust Examin- 
er for the Dallas Federal Reserve Bank, 
during which he was the “guest” of num- 
erous private bankers who misunderstood 
examinations as a social visit; then he 
was ‘loaned’ to the Federal in New York. 
A subsequent visit to Philadelphia’s In- 
depence Hall stirring his forensic appe- 
tite, he secured appointment as Trust 
Examiner of the Reserve Bank there the 
following year, establishing a fine record 
of service. 

As one of the pioneer-class at the 
Graduate School of Banking his thesis 
on Trust Examination was selected for 
book publication by the Trust Research 
Council of the American Bankers Assn. 
A previous literary effusion: “The Office 
Boy’s Job,” has been widely reprinted 
since its appearance in the Houston 
Banker, of which scholar-athlete-gentle- 
man-banker Ed was associate editor and 
business manager in 1930-33, and threat- 
ened to out-Hubbard Elbert Hubbard. 

It seems almost monopolistic for so 
wide an experience and such a range of 
comparative viewpoints be brought to 
focus in one trust institution, but the 
Security Trust Company of Wilmington, 
Delaware, of which Ed Neilan becomes 
the associate trust officer on April 1, 
1940, well merits the association. 


Mrs. William J. Babington Macaulay, wife 
of the Irish Free State Minister to the Vati- 
can, left a gross estate of $5,970,423, ac- 
cording to an accounting filed recently in 
Surrogate’s Court of New York County. 

Executors of the estate are Nathan L. 
Miller, former Governor of New York, Law- 
rence Cavanagh, brother-in-law of decedent 
and Frederic J. Fuller, vice president of the 
Bank of the Manhattan Company, New York 










Some Notes on the Construction of Wills 


Powers of Appointment—Charging General Legacies— 
Rule against Perpetuities 


WILLIAM H. GAMBRELL 
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HE guiding principle in the construc- 

tion of wills is, of course, that the 
intention of the testator governs. The 
so-called general rules for ascertaining 
intention are that: 


(1) the testator’s intent must be 
gathered from the whole will; 

(2) a will will be construed, if pos- 
sible, so as to avoid intestacy; 

(3) a specific intention will control 
a general intention; 

(4) where two constructions are pos- 
sible, the one which renders the will 
valid will be preferred; 

(5) if possible, a will should be con- 
strued so as to give effect to every part 
thereof ; 

(6) wills of personalty are to be 
construed according to the law of the 
testator’s domicil; 

(7) unless the will clearly expresses 
a different intention, the testator’s next 
of kin will not be disinherited; 

(8) an absolute estate will not be 
cut down by subsequent terms unless 
the intention to do so is clear; and 

(9) the law favors a_ construction 
which results in a just, natural or rea- 
sonable disposition. 


Appointment of Lesser Estate Than Fee 


To what extent may the principal of 
a trust fund, over which the life bene- 
ficiary has a testamentary power of ap- 
pointment, be appointed in further trust? 
Since the suspension of ownership crea- 
ted by the first trust continues through- 
out the term of the second, both trusts 
must be linked together for the purpose 
of determining whether the rule against 
perpetuities is violated. ; 

The point of difficulty centers on the 
question whether the donee of the power 


Excerpts from address before the New York 
County Lawyers Association on February 29, 1940. 


may appoint a lesser estate than a fee. 
Obviously, if he can appoint no less than 
a fee he cannot appoint in further trust. 
If, however, he may appoint a lesser es- 
tate than a fee, there is no objection to 
his appointing in further trust, provided 
he is careful not to violate the rule 
against perpetuities, and, if his power be 
a limited power, not to include as income 
beneficiaries or as remaindermen persons 
outside the class to whom he may ap- 
point. 


Until recently, it was generally be- 
lieved by the Bar that a power conferred 
upon the donee to appoint a fee included, 
a fortiori, the power to appoint a lesser 
estate, unless the instrument conferring 
the power contained positive restrictions 
against the appointment of a lesser es- 
tate. This was the rule in cases involv- 
ing both general and limited powers of 
appointment. 


The Court of Appeals, however, in 
Matter of Kennedy, 279 N. Y. 255, has 
at least given rise to serious doubts as 
to the breadth of the rule just stated. 
[For facts in this case see report in Feb. 
1939 Trust and Estates p. 274. Ed.] The 
Court reversed the determinations of the 
Appellate Division and the Surrogate, 
saying that the asserted rule that, in the 
absence of positive words of restriction 
to the contrary, the power conferred up- 
on a donee to appoint a fee includes the 
power to appoint a lesser estate is at most 
only a doctrine of equity limited to par- 
ticular cases where the circumstances re- 
quire its application; that when properly 
construed the will of the donor of the 
power of appointment permitted an ap- 
pointment in fee only, and not an ap- 
pointment in further trust. 


While it may be said that the Court’s 
apparent repudiation of the rule was a 
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dictum only, I think it is fair to say that 
the only safe course for draftsmen in the 
preparation of instruments containing 


powers of appointment is to assume that: 


the Kennedy case has turned the rule 
around, so that it may now be stated 
thus: The power to appoint a fee does 
not include the power to appoint a lesser 
estate in the absence of positive words 
indicating an intention on the part of 
the donor to grant to the donee the pow- 
er to appoint a lesser estate. This view 
has been taken by Surrogate Foley in a 
recent case, Matter of Robinson, New 
York Law Journal, June 30, 1939. 


When Are General Legacies Chargeable 
on Real Estate 


The general rule is well settled that 
residuary real estate is not chargeable 
with the payment of general legacies, 
even though the personal estate proves 
insufficient, unless the intention of the 
testator to make it so chargeable clearly 
appears. How can such intention be as- 
certained? First, of course, by an ex- 
amination of the whole will. If the pro- 
visions of the will are clear and unam- 
biguous on the point, resort may not be 
had to extrinsic evidence. If, however, 
as is usually the case, the provisions of 
the will itself do not clearly show such 
intention, extrinsic evidence may be in- 
troduced. 


The courts have gradually evolved a 
limited number of circumstances which 
are considered of unusual weight as an 
aid to construction. In the order of the 
weight given them by the courts these 
may, I think, be listed as follows: 


First, whether at the time of the exe- 
cution of the will there was, to the 
knowledge of the testator, a deficiency 
of his personalty, after provision for 
debts, taxes and administration ex- 
penses, as compared with the amount 
of'the general legacies bequeathed by the 
will; 

Second, whether the will directed the 
payment of all estate and inheritance 
taxes out of the residuary estate, thus 
evidencing a desire to protect the gen- 
eral legacies against taxes; 

Third, whether the will gave a power 
of sale to the executors; and 
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Fourth, whether the general legatees 
were more the natural objects of the 
testator’s bounty than the residuary 
legatees. 


It has been often urged, but generally 
unsuccessfully, that a residuary clause 
which blends realty and personalty, and 
disposes of the two together, may be 
taken as an indication of an intention 
on the part of the testator to charge gen- 
eral legacies on residuary realty. 


Exceptions to and Criticism of Rule 


There have been important exceptions. 
In Matter of Dooley, New York Law Jour- 
nal, November 24, 1934, it appeared that 
at the time of the execution of the will 
the testatrix was possessed of personal 
property of the value of approximately 
$5,000 and real property of the value of 
$15,000. Her general bequests amounted 
to $13,250. There was, however, another 
important fact shown by extrinsic evi- 
dence. The testatrix was the life bene- 
ficiary of a trust fund of a capital value 
of $150,000. In view of this fact, and 
of the further showing that the testa- 
trix was at the time she made her will | 
in “good health and had no reasonable 
expectation of an early demise” and was 
saving a substantial part of her income, 
the Surrogate held that it could not be 
denied that the testatrix may reasonably 
have expected to repair the deficiency in 
her personal property out of savings dur- 
ing the balance of her life. He accord- 
ingly ruled that the legatees had failed 
to sustain their burden of showing an 
intention on the part of the testatrix to 
charge the general legacies on her resi- 
duary real estate. 


In Matter of Lilienthal, 139 Misc. 225, 
which contains the best collection of 
authorities to be found on the subject, 
Surrogate Wingate traced the origin of 
our general rule, designed to protect real 
estate, noting that the rule had its incep- 
tion in England at a time when wealth 
was mainly represented by land, which, 
because of its scarcity in the mother 
country, was practically sacrosanct. He 
pointed out, as a number of other judges 
and commentators have done, that there 
never existed in this country the same 
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reason for the rule that existed in Eng- 
land, land in this country having always 
been available in abundance, relatively 
cheap in price, and consequently lacking 
in special appeal to the average testator 
or heir. 


It seems to me that the critics of our 
present rule make out a valid case. Un- 
der present-day conditions, real estate, 
in most cases, is less desirable than se- 
curities. There would seem to be no rea- 
son, therefore, to continue in force an 
arbitrary rule of construction which 
lacks underlying validity and which, un- 
doubtedly, in most cases, has the effect 
of imputing an intention to the testator 
which is contrary to his actual intention. 
The arbitrary character of the rule is 
shown, in sharp relief, in cases where 
the testator has, for some reason having 
no relation to his will, incorporated his 
real estate holdings. Under the present 
rule, the simple act of incorporation 
might have the effect of vastly changing 
the dispositions made by his will. 


Peculiarities Under Rule Against 
Perpetuities 


In Matter of Roe, 281 N. Y. 541 (Nov- 
ember, 1939) the testatrix, by paragraph 
19th, created a trust of her residuary 
estate for her nephew and his children. 
By paragraph 20th she provided that in 
case neither her nephew nor any of his 
children could be found within two years 
after her death, “then and in that event” 
paragraph 19th should not be binding, 
and the trustee named in the will should 
use the corpus of the residuary estate 
for the construction and maintenance of 
a hospital. At the expiration of the 2- 
year period neither the nephew nor any 
of his children had been found. Two of 
the decedent’s distributees thereupon in- 
stituted a construction proceeding to have 
the provision for the hospital declared 
void for remoteness of vesting and in 
violation of the rule against perpetui- 
ties. 


The Court of Appeals stated that the 
sole question before it was whether the 
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trust for the hospital vested at the date 
of the death of the testatrix, subject to 
being divested upon the contingency of 
the nephew or any of his children being 
located within two years, or whether the 
vesting was held in abeyence for the 2- 
year period. Upon an examination of 
the whole will the Court came to the con- 
clusion that the intention of the testatrix 
was that no interest was to vest in the 
charitable trust until the expiration of 
the 2-year period; that therefore the 
trust for the hospital was void for re- 
moteness of vesting, there being no re- 
quirement under the terms of the will 
that the vesting must occur within two 
lives in being at the date of the death of 
the testatrix; and that the testatrix con- 
sequently died intestate as to her residu- 
ary estate. 


At first blush the result seems shock- 
ing. It was obviously the. wish of the 
testatrix that the hospital should take in 
preference to her collateral relatives. But 
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the will plainly directed a suspension of 
ownership for a fixed period of time hav- 
ing no relationship to the life of any de- 
signated living person or persons. The 
case serves as a timely warning that lack 
of care in drafting may result in com- 
pletely thwarting a testator’s wishes. 


How to Avoid Similar Unlawful 
Suspensions 


The “2-year” provision in Matter of 
Roe is somewhat similar in nature to 
provisions which clients often include in 
their wills. The typical set-up is where 
the testator is married but has no chil- 
dren. He wishes to leave all of his pro- 
perty outright to his wife, but in case 
she dies very near the date of his death 
he wishes the property to go to his own 
blood relations. He therefore requests 
his attorney to prepare a will by which 
the testator bequeaths and devises all of 
his property to his wife, if she shall sur- 
vive him by, say, 60 days, but if not to 
various of his own blood relations. In 
view of the warning contained in Matter 
of Roe, the safer course would seem to 
be for the will expressly to give to the 
wife a vested estate in fee, subject to 
being divested upon her death within 60 
days after the date of death of the tes- 
tator. 


A somewhat similar case could arise 
under the type of common accident clause 
which some attorneys have used, provid- 
ing that the testator shall be deemed to 
have survived his wife in case the two 
of them shall die in or as the result of a 
common accident or disaster. If. the 
clause does not have conjoined to it the 
further clause “and under such circum- 
stances as to render it impossible to de- 
termine which of us shall have been the 
first to die,” it is evident that the testa- 
tor and his wife might in fact die sever- 
al days apart directly as the result of 
the same accident, thus bringing the case 
squarely within the clause used. In such 
a situation, if it can be shown by com- 
petent evidence that the wife did in fact 
survive the testator by, say, a day or a 
week, a question might exist as to the 
effect the court would give to such a 
clause. 





Conceivably, the court might hold that 
the clause was intended to apply only in 
case the deaths occurred very close to- 
gether, and to have no application where 
the intervening time between their 
deaths was a period of several days or 
weeks. If the court should determine 
that the clause was intended to apply to 
a state of facts such as actually came be- 
fore the court, it would probably give 
effect to it by holding that the will gave 
the wife a vested estate in fee upon the 
death of the testator, subject to being 
divested in case her death resulted from 
the same accident which caused his 
death. If, however, the court should 
come to the conclusion that the clause 
was not intended to apply to a state of 
facts such as actually turned out in the 
case before the court, it would disregard 
the clause, and there would, of course, 
exist the possibility that the testator’s 
wishes had not been carried out. 


Possible uncertainties such as sugges- 
ted could be obviated by either a pro- 
vision giving the wife a vested estate 
subject to being divested, or a provision 
creating a trust terminable upon her 
death, but in any case not later than the 
expiration of a specified time after the 
date of death of the testator. 


In Matter of Watson, 262 N. Y. 284, 
the Court redeclared a cardinal principle, 
namely, that in the matter of constru- 
ing wills no single case is a precedent 
for any other case. Judge Crane said in 
part: 


“The language of each will leads to its 
own conclusion. No two persons are 
alike; neither are their wills. *** This 
is one field where standardization has 
proved ineffectual. We will take each 
document on its own merits. Either for 
good or ill, a testament has no progeny. 
Each is a new creation.” 


Limit on Savings Bonds for Trustees 


According to a recent ruling of the Treas- 
ury Department, trustees henceforth may 
purchase and hold in any one year up to 
$10,000 maturity value of United States 
Savings Bonds, without the necessity of 
ascertaining whether any beneficiary of the 
trust is also the holder of such bonds, as 
was the former requirement. 
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Court Reverts to First Position 
in Bailey Case 


As a result of the rule established by the 
Supreme Court in Helvering v. Hallock, 
the United States Court of Claims has 
again reconsidered its decision in Bailey v. 
United States and has returned to its 
original holding that the proceeds of insur- 
ance on the life of the decedent are in- 
cludible in his gross estate for estate tax 
purposes. Whereas the first decision rested 
on the ground that the decedent had con- 
tinued to pay the premiums on the assigned 
policies (which proved not to be the case, 
causing the Court to modify its holding), 
the present opinion reaches the same re- 
sult on the ground that the policies pro- 
vided that if insured survived the bene- 
ficiaries he would become the life owner 
and the proceeds would be payable to his 
estate. 


The Court declared that the rule of 
the Hallock case makes it unnecessary to 
determine who bears the expense. 











HE value of new individual trust 

business (including executorships, 
administratorships and guardianships) 
under administration of the 1534 nation- 
al banks with trust departments showed 
a slight decline for the year ended June 
30, 1939, compared with the previous 
year, according to the report of the 
Comptroller of the Currency, released 
this month. The value of new corporate 
trusteeships, however, increased sub- 
stantially ($652. million vs. $543. mil- 
lion in the 1987/8 year), while appoint- 
ments as registrar showed a phenomenal 
gain as to value of issues involved: from 
$158 million to $743 million. Life insur- 
ance trusts in operation also increased to 
1493 new agreements involving assets of 
nearly $67 millions, from *1297 agree- 
ments covering $58 million principal 
value the previous year. 


Gross earnings from trust departments 
were down 5 percent from a year ago, but 
increased by 48% over the 1933 figures 
shown in the report, from $21,461,000 to 
$31,685,000., though the number of active 
trust departments increased by 56, in- 
cluding some conversions of large banks 


Trust Business of National Banks 


Comparisons of trust activities during the year ended June 30, 1939, with 


from state to national charter. Last 
year’s trust earnings accounted for 3.8% 
of all banking gross earnings. Figures 
on net are not available, owing to lack 
of universal applications of standards 
for departmental allocation of costs. 
The total number of individual trusts 
under administration, as of the 1939 re- 
port, was 136,451—an increase of 796 
over the year before, but value of assets 
concerned dropped by 1.43 percent to 
$9,283,907,276. The great majority of 
this (79.5%) is in “living” trusts, num- 
bering 70,839 accounts, with the 65,612 
“court” trusts valued at $1,903,041,721. 
—a far smaller average-size of account. 
During the year the following new 
business was received by nationally 
chartered trust departments: 
837 banks appointed as trustees under 
5916 agreements valued at $210,072,- 
438. 
756 banks named executors in 2705 es- 
tates valued at $169,484,603. 
546 banks appointed administrators of 
1335 accounts involving $29,390,538. 
501 banks named guardians of 2036 ac- 
counts involving $9,693,975. 
(Continued on page 294) 





those six years previous, are shown in the following table from the Comp- 


troller’s report: 


National banks with trust powers 
Assets of banks with trust powers 
Banks with powers administering trusts _ 


Individual trusts being administered 
Banks administering corporate trusts 
Corporate trusts being administered 


Amount of bond and note issues trusteed $10,418,426,937 
Living trusts being administered —______.___ 


Court trusts being administered 


Liabilities of living trusts —...-..._. 


Liabilities of court trusts 
Trust assets: 


June 30,1933 June 30, 1939 (%) 
Increase 

1,845 1,884 2. 

$18,320,841,438 $28,828,243,612 57. 

1,478 1,534 4, 

100,356 136,451 36. 

667 790 19. 

10,784 16,750 55. 

$9,768,726,724 —6. 

54,095 70,839 81. 

46,261 65,612 42. 

$5,029,485,372  $7,380,865,555 46. 


$1,282,172,381  $1,903,041,721 48. 











EG EET SE $5,831,556,503 $7,817,871,227 34. 
Deposits in savings banks __..__. $11,646,907 $33,014,224 184. 
Deposits in own bank __...... $183,621,678 $355,831,479 94. 
Deposits in other banks —_-....... $9,299,068 $15,003,510 61. 
ST a $275,533,597  $1,062,186,836 286. 
Gross earnings from fiduciary activities _ $21,461,000 $31,685,000 48. 
Number of banks administering insurance 
REE ESR a cae Se ae 206 343 67. 
Number of insurance trusts administered 617 1,493 a 
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Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


HAVING A BABY 


T THE lunch table with two able 

young lawyers, there was talk of 
the cost of having a baby in New York. 
One happy expectant father estimated 
his prospective financial obligation at 
$2,000. Across the table, the proud par- 
ent of a few days assured him that, based 
on his own most recent experience, the 
total would reach $3,000. That same 
evening reading Bellamy Partridge’s 
“Country Lawyer,” I found the tale of 
how his father won his first trial case 
and how the $50 fee he got paid for 
bringing the baby into the world and 
left $25 over. 


There is a little neighborhood hos- 
pital up in the Adirondacks where city 
people go for operations and to have 
their babies, too. Skill, proved reputa- 
tion must be the compelling motive when 
making such a choice, yet the cost ele- 
ment is bound to play a part, and where 
“spread” between city and country is 
large, there is certainly an urge to save 
if service is equal in quality. The big 
disparity between urban and rural birth 
rates may be in part explained by the 
comparative cost of “bringing up.” 


UST as a low rate of return may not 

necessarily mean that a bond is safe 
or, conversely, that a stock is unsound if 
the yield is high (although the general 
rule is a good one to follow), so “cost” 
is by no means the only factor to be 
taken into account either by the pros- 
pective parent or the investor. I once 
knew of a high-priced, urban obstetri- 
cian with a fashionable practice who was 
so careless that he had a shocking casual- 
ty rate among his patients. In talking 
of this doctor, I heard a fellow practi- 


tioner say that if the man had lived and 
worked in a small community where the 
grapevine telegraph spreads news quickly 
and widely, the irate fathers of the town 
would have given him quick exit on a 
fence rail. 


HE fundamental difference between 

commercial and fiduciary banking is 
that the former is concerned primarily 
with money, while the function of the 
latter is, or should be, far broader, tak- 
ing in every concern of the human beings 
whose interests are involved. Maybe our 
largest city trust departments would take 
issue with the assertion that their func- 
tion is to do anything except push the 
baby carriage, but I doubt if the big- 
hearted trust officer could catalogue the 
innumerable services he has had to ren- 
der, both in the settlement of estates and 
in caring for the interests of beneficia- 
ries. 


It is important to start every baby as 
a person of property, and over a long 
series of years the babies of my office 
staff have become possessors of savings 
bank accounts, to make sure not only 
that their parents would put by pennies 
for them, but, even more important, to 
start tiny back-logs that might grow to 
sizeable proportions. 


There is a good deal to be said, in the 
interest of efficiency, for giving some 
thought to the welfare of the offspring 
of the office force as well as that of their 
parents. The owner of a large, success- 
ful manufacturing business in Hartford 
used to say to me, “The only thing an 
employee or workman is interested in 
is a good fat pay envelope on Saturday.” 
He would insist that anything beyond 
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that was an intrusion on what ought to 
be private family life and he fought pat- 
ernalism in every form. The President 
of a large Philadelphia insurance com- 
pany always promoted or discharged his 
employees after they married. Either 
they were worth so much to the company 
as to justify a salary big enough to sup- 
port a family or they were not and they 
had to run the chance of dismissal after 
the honeymoon, for the old gentleman 
would never give an inkling of his action 
in advance. It’s unlikely that there is a 
business chief left in America today who 
would dream of using such arbitrary 
methods. 


OMMERCIAL business has exploit- 

ed the baby far more than the 
banks and trust companies have done. 
The shops that follow the records of 
births and send every youngster in their 
territory a present, touch a responsive 
chord in each fond parent. Years ago, 
I took part in a “Doll’s Day” at a large 
department store in Wilmington, which 
was the climax of a month’s intensive 
campaign carried on by the manufacturer 
of a nationally known trade-marked shoe 
leather. Following contacts through the 
schools and many other sources, news- 
paper advertisements and stories broad- 
cast the news that every child who came 
to the store on the appointed day, ac- 
companied by a grown-up and carrying a 
doll, would have it fitted with a pair of 
leather slippers. I have never had a 
busier, more exhausting or happier day. 
There were crowds waiting for the store 
to open and there was no let-up till the 
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doors closed at night. The store inci- 
dentally made the largest day’s sales in 
its history, and, just between you and me, 
the parents did not have a chance, for 
the mass pulling power of the child is 
irresistible. 

No one can controvert the fact that 
the hope of the future is in the babies 
of today and tomorrow. It is also abso- 
lutely true that it is of no use to win 
arguments unless you have babies, for a 
dwindling population soon passes out and 
is forgotten. 

This column is not a plea for socialized 
medicine or better housing or birth con- 
trol, but it is a warning to watch our step 
as far as the men and women of tomor- 
row—the babies of today—are concerned. 


Book on Decedents’ Estates Enjoined 


In what is believed to establish a prece- 
dent in the field of unauthorized practice of 
the law, the Court of Common Pleas, 
Luzerne County, Pa., has restrained publi- 
cation and distribution of a pamphlet de- 
signed to give advice in the matter of ad- 
ministration of estates. In addition, the 
court, in Shortz et al. v. Yetter, et al., has 
enjoined the defendants from holding them- 
selves out to the public generally as com- 
petent to give advice in the preparation of 
wills. It appeared that the defendants, 
neither of whom was an attorney, had pub- 
lished and advertised a book called “A Prac- 
tical Aid for Executors and Administrators 
of Decedents’ Estates” in which the author 
also invited inquiries from purchasers which 
he professed to be able to answer as a result 
of his 16 years’ experience in the office of 
the Register of Wills. 















The Financial World of 1940 


An Interpretation of New Deal Investment Controls 


A. WILFRED MAY 
Former Staff Economist, Securities & Exchange Commission 


HIS, I think, is the right time to 

examine the New Deal’s financial re- 
forms in detail. How were they im- 
posed? Exactly what do they try to ac- 
complish? Where have they fallen 
short? What is their net effect, today, 
in 1940? and what more regulation shall 
we expect? 


First I want to recall the timing and 
the manner of getting these reforms 
onto the statute books. Both were dic- 
tated strictly by the exigencies of prac- 
tical politics peculiar to this country. 
Realization of these political considera- 
tions is valuable in making comprehen- 
sible: first why an undignified scandal 
show had to be staged in the United 
States Senate in 1934; second what the 
administration was trying to do then; 
third what to expect in future reform 
drives; fourth the possible advisability 
of now re-examining what was then 
done. 


Haste in legislation was really neces-- 
sary after the country’s financial collapse 
of March, 1933. The American citizen 
is never actively interested in financial 
reform, except at times when his own 
pocketbook has been touched, and he is 
sore about his own losses. All major re- 
form movements of the past have been 
predicated on the suffering of drastic in- 
dividual loss. The original Interstate 
Commerce Act of the 1880s was brought 
on by sensational losses in railroad fin- 
ancing. In New York State the panic of 
1907 was responsible for the epochal 
Hughes reforms, and for the appoint- 
ment of a commission to determine 
whether the legislature should or should 
not take over the Stock Exchange. Con- 
versely, a gesture of regulation sponsor- 
ed by Carter Glass during the post-1919 
market fall was quickly abandoned with 
the return of prosperity. 


Quick Heating: Quick Cooling 


UR timing of legislation is in sharp 

contrast to that in England. The 
major amendment of the British Com- 
panies Act was put through in 1929 in 
the midst of the bull market. But in 
this country it was necessary for the 
New Dealers to strike — if at all — 
while the iron was hot in 1933. Already, 
in 1935, the country had cooled off so 
much that despite the recognized scan- 
dals, the Public Utility Holding Com- , 
pany Act was barely squeezed through 
the Senate — and then, it is rumored, 
only with the aid of threats to withhold 
PWA funds from recalcitrant Senators. 


The attitude toward last month’s 
TNEC hearings also shows how drastic- 
ally and quickly public psychology chan- 
ges. These investment banking hearings, 
with their great interest for anyone in- 
terested in finance, and even with the 
exposition of the important bankers’ pri- 
vate files, got no public interest, and 
were buried in the back financial pages 
of the newspapers. The change in poli- 
tical temper is also shown in the turn- 
abouts of individual Congressmen. Two 
years ago Senator O’Mahoney, with his 
proposal to license all corporations, was 
regarded as a wild radical—yet today, 
presiding at the TNEC hearings, he is 
holding back Leon Henderson and prac- 
tically functioning as the conservative 
advocate. Conversely, in 1934 Senator 
Fletcher was showing off liberal clothes 
in which he surely would have been 
wholly unrecognizable at any time pre- 
viously. 


Recall how politics and public psychol- 
ogy also affected the manner of getting 
the legislation through. The entire pro- 
ceedings of the Senate hearings of 1934 
have been criticized as unscientific, un- 
dignified, or just plain cheap. Remem- 
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ber how the usually austere Banking 
and Currency Committee’s hearing room 
was made into a circus arena with Mr. 
Pecora brought down to stage the show; 
with photographers’ bulbs popping away; 
with a midget thrown on Mr. Mor- 
* gan’s lap. And then Mr. Pecora’s devel- 
opment of the testimony, perfectly timed 
to catch the right headlines; the bring- 
ing in of all kinds of extraneous and 
irrelevant material to stir up the elec- 
torate. The Administration’s intellec- 
tuals probably felt they had no other 
alternative than to use these sensational 
means to accomplish their idealistic ends. 

Serious consideration of these techni- 
cal matters is difficult; the questions are 
only understood by those interests who 
are about to be clipped, and not at all by 
the larger public that is supposedly be- 
ing benefitted. Therefore, the reformers 
reason, glamorous exposition of malprac- 
tice and scandal is necessary to get the 
voters’ interest. Again in 1938 the Whit- 
ney scandal and the jailing of a Stock 
Exchange ex-President served the SEC 
in laying down a fresh set of trading 
regulations quite irrelevant to that par- 
tical problem. 


Encouraging Private Enterprise 


— 
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America in a Hurry 


HEN there is, in this country, the 

great speed in getting highly techni- 
cal legislation through Congress—when 
the time is ripe, and its mood propitious. 
The Banking Act of 1933 was introduced 
and passed in the House in a single day, 
with only an old newspaper serving as 
the copy of the bill. The first Federal 
Securities Act in our history, the so- 
called Securities Act of 1933, was actual- 
ly passed just sixty days after Mr. Roose- 
velt had recommended it to Congress; 
and the far-reaching Securities Exchange 
Act of 1934, with its unprecedented grant 
of powers to a Commission, had its hear- 
ings and was passed less than ninety 
day after its introduction. 


What a far cry from British tech- 
nique! The British Board of Trade ap- 
pointed a body of experts in 1925 to sug- 
gest necessary changes in the Companies 
Act; but it was not until 1929, as already 
mentioned, that they brought in their 
recommendations. Legislation to gov- 
ern “share-pushing” was proposed in 
Parliament in November, 1936; but it 
was April, 1939, by the time it was en- 
acted. 


There are two important conclusions 
to be drawn from this. First: a radical 
extension of regulation is not likely in 
the immediate future, because the SEC 
would need further grants of power, for 
which the times and the mood of Con- 
gress are not propitious. Second: the 
haste in which the existing laws were 
enacted suggests that they might well 
be re-examined now. There have been 
practically no revisions in their six-year 
existence; yet I recently ran across arti- 
cles by the present Mr. Justice Douglas 
in the Yale Law Journal of 1933 (before 
he himself headed the SEC) strongly 
criticizing parts of the Securities Act. 
But the Government is apparently afraid 
that any inch of concession would become 
a mile. 


Where Do We Stand? 


OW to examine the body of the New 
Deal legislation. Its foundation, of 
course, consists of three laws: the Secur- 
ities Act of 1933; the Securities . Ex- 
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change Act of June, 1934; and the Public 
Utility Holding Company Act of 1935. 
The Securities Act is restricted to con- 
trol over so-called new issues, while the 
Securities Exchange Act has to do with 
exchange operations and a wide variety 
of company and credit matters. This 
legislation marked a milestone, giving 
for the first time the Federal Govern- 
ment control over the securities business. 
Previous American securities law had 
been a hodge-podge of civil and criminal 
statutes enacted severally by the indiv- 
idual states, without the semblance of 
uniformity, and often with states—like 
Delaware—competing with each other 
for corporate business. It was not until 
the nation’s entire credit, banking and 
business structure collapsed that evolu- 
tion became revolution. 

Basic and of the utmost importance in 
understanding the assumption of Federal 
control is the U. S. Constitution. Other 
countries enjoy central control over all 
company matters. But the American 
Constitution (which is still in existence) 
bars federal control over all activities 
except those directly and demonstrably 
concerned with inter-state commerce. 
Barring a federal incorporation law 
which is not now in sight, the federal 
government cannot get at companies as 
such and directly, but only at some of 
their activities. This explains the rather 
peculiar, tricky technique of the Secur- 
ities Exchange Act, its inconsistencies 
and limitations. It is the interstate com- 
merce clause which makes the “Truth- 
in-Securities” Act and the public utility 
regulations more effective, uniform and 
drastic. 


This, the Securities Act of 1933, has 
the keystone purpose to give informa- 
tion. Under the Act, it is important to 
realize, the Commission does not pass 
on the merits of an issue; it only sees to 
it that disclosure of the full truth is 
made. There may even be a wildcat 
mining company where the promoters — 
get 75% of the capital, or trick invest- 
ment-trust set-ups, or unfair voting- 
trust agreements; it is no concern of the 
Commission as. long as the details are 
fully given. 

The Securities Exchange Act may be 
said to have three spearheads: the regu- 
lation of market and trading practices; 
compulsion of disclosures periodically of 
up-to-date company information, and the 
abolition of corporate abuses; and the 
regulation of speculative credit, borrow- 
ing and market operations—this latter 
field being administered by the Federal 
Reserve Board. The underlying purpose 
of the margin provisions may also be 
described as threefold: to prevent quan- 
titative overlending; to limit market 
fluctuations; and to save individuals 
from personal losses. The loan values 
were a compromise between those who 
wanted to abolish margin trading com- 
pletely, and Wall Street’s insistence on 
a “liquid market.” 


Men and Laws 


HE Public Utility Holding Company 

Act also, like the rest, enables the 
Federal Government to do what some 
individual states had done previously. 
For example, the Associated Gas & Elec- 
tric Company had to go into receiver- 
ship because the SEC forbade it to con- 
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tinue doing something which had long 
been a jail offense in Vermont—the up- 
streaming of dividends. 


We must consider the tremendous im- 
portance of the Securities Exchange 
Commission. In spite of all these laws, 
practical regulation would be impossible 
without an administrative and executive 
board. It is absolutely necessary to have 
flexibility and some amount of discretion. 
This does not mean that we must have a 
government of men, and not of laws. 
But men, working under prescribed re- 
strictions and always subjected to re- 
view by the courts, are I think obviously 
necessary to make rigid statutes at all 
workable. The absence of a supervisory 
administrative body is a main cause of 
the shortcomings of regulation in other 
countries. 


In the domain of company accounting 
the Commission has broad powers to lay 
down in detail the way in which income 
data and balance sheets are to be drawn 
up—it can even prescribe the manner in 
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which depreciation is to be calculated. 
This latter provision has from the first 
been bitterly objected to by management. 


Despite all these powers and all the 
complaints, the SEC’s powers really are 
far from autocratic. It is the legal re- 
strictions that have provided the most 
important barrier right from the begin- 
ning, and in the early days particularly, 
made the Commission act as a battery 
of lawyers working night and day to 
concoct ways to wiggle around the re- 
strictions. For example, within the Com- 
mission for some time they intended to 
use the indirect weapon of discriminatory 
taxation to get at broker-dealer segre- 
gation, greater listing of issues, and 
over-the-counter business—things they 
couldn’t do directly. Again, SEC power 
was and is stopped by the ever-present 
factor of practical politics—in 1936, an 
election year, commission agitation was 
called off by the White House; and the 
same applies now. 


Gains and Losses 


HAT is the net situation? First 

I would say that we now have an 
atmosphere and tempo of investment in- 
stead of speculative excitement. High 
pressure promotion is eliminated. Sec- 
ond is the reduced influence of so-called 
Wall Street, and the change of emphasis 
from financial to business functions, for 
example in the utilities. There is of 
course the bitterly controversial effect 
on the country’s capital financing. Per- 
sonally I feel that the Securities Act is 
only one of many important factors stop- 
ping the capital flow. 

The case against the SEC as preduc- 
ing market thin-ness has been best put 
by Mr. Aldrich. But it seems to me 
that the thin-ness may be due to the 
public’s declining interest in speculation, 
and to a more permanent placement of 
issues, as has been occurring in other 
countries as they come of age econom- 
ically. The whole point of the issue right 
now is: can you have active markets 
without undesirable speculation? Wall 
Street says yes, and the government de- 
nies it. 

Then, directors’ responsibilities have 
been increased, and the evils and unfair- 





SANDERSON & PORTER 


EST. 1896 
ENGINEERS 
FOR THE 


VALUATION, DESIGN, CONSTRUCTION 
OF 


INDUSTRIALS AND 


PUBLIC UTILITIES 


NEW YORK 


CHICAGO 


ness of absentee ownership have in a 
small measure been lessened. 

Now as to the shortcomings: there is 
much in the British fear of giving a false 
sense of security in matters where risk 
cannot be abolished. No matter how 
many times it is stated otherwise, much 
of our public still keeps the idea that 
the Government is somehow behind the 
markets—during the 1937 market de- 
cline Washington was flooded with com- 
plaints—instead of these complaints go- 
ing to the Stock Exchange as they had 
before. Then there is the great counter- 
balancing injury done to the investor by 
easy money and low yields. With its 
right hand of credit inflation the gov- 
ernment has defeated a lot of the good 
intentions of its left hand, the SEC. 

The inflation of bond prices may ac- 
tually be more injurious to the investor 
than were past errors in registration 
statements or excessive underwriting 
commissions. 

What is the outlook for further SEC 
control and reform? I think the SEC 
will concentrate on directors’ responsi- 
bilities; to get directors who really di- 
rect, and on accounting problems and 
auditors’ responsibilities such as were 
brought to the fore by the McKesson & 
Robbins scandal. And I am confident 
that the Commission will follow the 
TNEC tack of trying to cut down the 


SAN FRANCISCO 


bigness in investment banking. It strikes — 
me that the hearings and the SEC’s prin- 
cipal attitude as expounded by Hender- 
son again quite brazenly over-emphasizes 
the interests of the company issuers and 
grossly neglects the investor. This is 
particularly true of their advocacy of 
competitive bidding. In worrying why 
the bankers don’t give the company more 
of a break, they seem to be forgetting 
all about the unprotected individual 
purchasers of the new issues. 


Eliminate Double Taxation 


A plea for extension of state statutes 
providing for reciprocal exemption from 
double death taxation was voiced by Frank- 
lin S. Edmonds, prominent member of the 
Philadelphia Bar, in a recent address be- 
fore Group Two of the Pennsylvania Bank- 


ers Association. Pointing to the startling 
overthrow, by the Supreme Court decisions 
of last year, of what had been assumed to 
be a well settled policy against such tax- 
ation, Senator Edmonds declared that dou- 
ble taxation is not unconstitutional per se, 
but. as a matter of practical convenience 
the states should waive the right in these 
cases. Such considerations as the free flow 
of interstate commerce and property should 
outweigh the comparatively insignificant 
financial advantages which may accrue to, 
the states under a policy of double taxation 
of all forms, he asserted. 





A Will Case Out Of The Story-Books 


PHRAIM TUTT, Arthur Train’s benev- 

olent old fox of the courts, would have 
delighted in a victory recently won in the 
Supreme Court of Onondaga County, New 
York, by attorneys for the Garden City 
Bank and Trust Company and Mrs. Charles 
H. Hoag as co-executors of the will of Mrs. 
Hoag’s husband. In the judgment of Referee 
Ernest I. Edgecomb a suit brought by the 
dead man’s brother, Frank J. Hoag, which 
if successful would have wiped out Mrs. 
Hoag’s inheritance, was fraudulent, being 
based upon a most extraordinary series of 
forgeries perpetrated by the sixty-seven- 
year-old plaintiff. 


The basis of Frank J. Hoag’s claim 
against his brother’s estate was a document, 
allegedly drawn up by their uncle Edwin 
in 1890, and signed by Charles, in which 
he bound his estate to pay his younger 
brother Frank $50,000 upon his own death. 
Frank Hoag had originally sued on a sim- 
ple demand note, purportedly signed by his 
brother in July, 1890. When this had been 
outlawed under the statute of limitations 
he returned to court with an amazingly 
complicated series of documents, carrying 
supposed signatures of his brother and un- 
cle and of other relatives and various par- 
ties as witnesses—all, without exception, 
now dead—by which he sought to establish 
his claim. 


The story told by the plaintiff was that 
in 1890 he had loaned Charles $3,000, and 
had accepted in return this claim upon 
Charles’s estate. He had, he asserted, 
started when a child, making and peddling 
candy and pop-corn balls; before he was 
thirteen had made $250; and in four years, 
had increased this to $3,500. He won $2,000, 
he said, betting on horse races and elec- 
tions. “Quite a remarkable feat for a boy 
in his teens,” the referee comments. 


His Uncle Edwin had, he claimed, not 
only drawn up the original contract, but 
during the next three days prepared and 
had executed by Charles, on various scraps 
of paper, no less than six separate instru- 
ments embodying in various forms the same 
agreement, all signed by Charles, in most 
instances twice; and later on added two 
more instruments re-acknowledging the ob- 
ligation. 


Frank Hoag also offered in evidence two 
more signatures of his brother on the backs 
of two old letters, which, he said, Charles 


had given him at their uncle’s suggestion, 
to keep as additional proof of his signature; 
and stated that his brother had also pin- 
pricked and etched his name six times on 
four metal plates and on a chisel. All the 
instruments, he explained, had been purpose- 
ly written on paper which bore evidence of 
its date. 


Even more peculiar was a document the 
referee characterizes as “grotesque,” label- 
led “Sealed Defense Document,” and dated 
July 24, 1890. Written on the blank space 
of an old deed is a dissertation on ink, sign- 
ed by E. E. Hoag and “endorsed” by 
Charles. In this Uncle Edwin is made to 
pose as a practical chemist and to assert 
that he personally made the ink used in 
the documents. Attached to this deed by 
four old revenue stamps was a flap of 
paper on which were pencilled instructions, 
allegedly signed by Charles Hoag, to open 
this document and use it as a defense if 
the plaintiff’s claim was contested. 

“It is quite apparent,” the referee com- 
ments, “that it was only when it became 
apparent, because of the Court’s decision, 
that it was necessary to show that the 
note did not correctly reflect the arrange- 
ment between the parties as to its due 
date, that plaintiff conceived the idea of 
these other instruments. The necessity of 
the occasion was, in my opinion, the mother 
of these additional documents. The mother, 
however, was a little too prolific.” In all, 
according to the referee’s decision, Frank 
Hoag produced no less than ten forged 
documents, bearing not only some twenty 
forgeries of his brother’s signature, but 
various forgeries of those of four other 
people. The referee characterized the whole 
story as “too preposterous to believe.” 


a 


$1000 “Heir-Dale” 


Subject of a petition for the appointment 
of a trustee is Rags, nine year old Aire- 


dale. Rags was a friend of Eva L. Morley, 
of East Boston, Mass., and in her will she 
provided for his care by the creation of a 
$1000. trust fund, but omitted to designate 
a trustee. Sophia Brown, petitioner, claims 
she has cared for Rags both prior to and 
since Miss Morley’s death but has never 
received any remuneration and has asked 
the court to appoint her trustee of the 
fund. 





Readers of Trusts and Estates 
are invited to express opinions, 
suggestions and inquiries on 
matters of interest, for pre- 
sentation and discussion in this 
department. 


Oppose Legislation against Commun- 
ity Property 
Dear Sirs: 

The article by Ralph W. Smith entit- 
led “Why Community Property?” (De- 
cember issue of Trusts and Estates) is 
exceedingly clear on the subject. You 
will be interested to know that our Pres- 
ident, Mr. W. W. Hopper, who is Chair- 
man of the Legislative Committee of the 
Reno Chamber of Commerce, has, togeth- 
er with his committee, been very active 
in the consideration of this problem. The 
committee adopted and approved the 
brief of the Los Angeles Chamber of 
Commerce in its entirety, and also de- 
cided that a proper communication 
should be addressed to Nevada’s two Sen- 
ators and Congressmen, and to the Chair- 
man of the House Ways and Means Com- 
mittee, urging that they oppose the pro- 
posed legislation now pending before the 
Ways and Means Committee of the House 
of Representatives. 

Paul E. Dorman 


Trust Officer, First National Bank of Nevada, 


Reno. 


Wife’s Rights 


Dear Sir: 

I have read Mr. Smith’s article on 
community property in the December is- 
sue of “Trusts and Estates’ with par- 
ticular interest, due to the fact that 
Louisiana is apparently the only state 
whose laws follow the community prop- 
erty theory in its entirety. From Mr. 
Smith’s article it appears that in Cali- 
fornia and the other so-called community 
property states, with the exception of 


Louisiana, certain properties are subject 
to certain community property rights 
under certain circumstances. In Louis- 
jana, however, a community in acquets 
and gains is always created by marriage 
unless the parties execute a specific con- 
tract to the contrary and all property ° 
acquired by a husband and wife during 
marriage is community property regard- 
less of the circumstances, except only in 
those cases where property is acquired 
with separate funds belonging to one 
party prior to marriage. Undoubtedly 
the rights of the wife in the community 
are better protected in Louisiana than 
in any of the common law states. 

B. K. Dorman 


Vice President and Trust Officer, First National 
Bank of Shreveport, La. 


Bankers’ Responsibility 


Dear Editor: 

Your January editorial (Banker, Poli- 
tician & Co.) is courageous, vigorous 
and thought-provoking on the subject of 
what our bankers should be doing in the 
way of cleaning our national house. This 
is not an excuse, of course, but I am 
wondering if during the past few years 
the average banker capable of playing 
the public role you suggest has not con- 
sidered himself so involved in the prob- 
lems and requirements of his particular 
bank that he has lost sight of the respon- 
sibility you picture. 


Perhaps the bankers have a greater 
responsibility in this matter of curing 
our economic and political ills than do 
our voters by and large, but the very 
thing you are hitting at with emphasis 
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as to bankers is the prevailing if not 
the inherent weakness of our democracy. 
The fact that in theory at least we are 
a government “by the people” implies 
that advantages of our type of govern- 
ment carry with them certain respon- 
sibilities which the people themselves 
must discharge. 


Whatever the case, it is time to wake 
up, and your fine editorial is simply rep- 
resentative of the progress so evident 
in Trusts and Estates Magazine. Some 
day the fine job you are doing will be 
unanimously recognized, and I hope re- 
warded. 


Murray Kyger 


V. P. & T. O., Houston Land & Trust Co., 


Houston, Tex. 


Deduction for Charitable Pledges 
Dear Sir: 


Under the instructions for Schedule 
K of the Federal Estate Tax report, 
pledges to churches, Community Funds 
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and other charitable contributions of the 
decedent, are not deductions. We have 
recently completed the W. E. Stone Es- 
tate, worth $1,250,000, in which there 
were deductions, consisting of charit- 
able subscriptions totalling $3,500, which 
were not allowed. We have felt that a 


paragraph in his will confirming said 


contributions and making them bequests 
under the will, would have made same 
charitable contributions. We have ta- 
ken this up with the Federal Estate 
Agent and with our tax attorney, and 
they have both felt this was a new idea 
and applicable. 

A. D. Bowie 


Trust Officer, Security Trust Co., Wheeling, W. Va. 


Selling the Stockholders 
Dear Editor: 


A unique and unusually impressive 
annual report, trustwise, was made to 
the stockholders of the First National 
Bank in Dallas, Tex. In addition to 
the customary report on the bank as a 
whole, made by President Nathan 
Adams, a detailed report on the trust de- 
partment was made by Rosser J. Coke, 
General Attorney, for the Directors’ 
Trust Committee. 


Mr. Coke explained all of the services 
of the trust department, with special 
emphasis on personal trusts. He pointed 
out that “the compensation of the bank 
as trustee is small, and therefore, the 
earnings of this department are deter- 
mined purely on volume.” However, he 
stated that the trust department had en- 
joyed the second best year in its history 
with a gain in gross income of 16 2/3% 
over the previous year and 19% over 
the average for the past 10 years. 


Discussing development of new busi- 
ness, Mr. Coke said, “The trust depart- 
ment during the year 1939 created an 
organized movement for the acquisition 
of additional business, and this campaign 
was coordinated throughout the bank, 
from the president to the office boy. Much 
good was accomplished in the initial pre- 
sentation of our services to the public, 
and new business was acquired which 
probably would not have been brought 
into the bank without such extensive ef- 





fort, and the institutional advertising 
promoted by this movement or campaign 
caused widespread good will and inter- 
est among the public, insurance under- 
writers, and the Bar of the State. It is 
our plan to continue such campaign dur- 
ing this year. 

“The stockholders and directors of this 
bank constitute the trust department’s 
greatest promotional force, and it is 
within your power to expand the volume 
of its business and thereby increase its 
earnings. The word of mouth advertise- 
ment from the satisfied client is a cease- 
less influence for.new business, bearing 
fruit often where we least expect it. 
(Italics are ours.—Ed.) 

“The department’s history, and its pro- 
gress, we feel, are gratifying. Its future 
is promising, and those of us who are 
actively engaged in its operation are 
confident that its service will grow and 
expand with the years.” 

Paul S. Chalfant 


Vv. P. The Purse Company, Los Angeles, Calif. 


Research on Trust Fees 


Seventy-five returns from all sections 
of the country, in response to a ques- 
tionaire issued by the Research Com- 
mittee on Trust Feee, as reported in the 
Financial Advertisers Association Bul- 
letin, reveal paradoxically that a major- 
ity of the institutions replying consider 
they are adequately compensated under 
present charges but most of these are 
making efforts to increase fees. The 
Committee, which was headed by J. H. 
Tidman, trust officer, Commerce Union 
Bank, Nashville, Tenn., finds that only 
in a few of the many instances where 
fees have already been raised have these 
institutions experienced any difficulty in 
obtaining the increase, or that new busi- 
ness was therefore more difficult to ac- 
quire, or that present volume was affec- 
ted. 


The vast majority of replies stated 
that the best way of educating the public 
to an acceptance of increased fees was 
by personal contact, and by pointing out 
the additional responsibilities and work 
involved in handling present-day trust 
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business. The increased fees were ap- 
plied to old business as far as possible. 

Some ten institutions indicated that 
they did not divide fees with individual 
co-fiduciaries while the others split fees 
“only where necessary”, generally on a 
75-25 basis. A few took the position 
that a cost analysis basis is not the only 
way to determine the amount of propos- 
ed increased fees, one reply remarking 
that “perhaps cost analysis is the best 
way but cost analyzing also costs.” In 
only a few cases were fees charged 
against principal rather than entirely 
against income. In the West, notably in 
Texas and California, were the highest 
fees received, and there fees are based 
on principal. Fees for executor and ad- 
ministrator averaged 5% as did those 
on income from trusts. Distribution fees 
usually amounted to 1% of principal. 

In. concluding his report, Mr. Tidman 
expressed approval of the plan to charge 
fees based on the activity of each ac- 
count, and stated that to do this it is 
necessary to analyze costs. 





Connecticut Trust Conference 


On May 16th, the Connecticut Bankers 
Association will hold a trust conference at 
the New Haven Lawn Club, New Haven. 
Gilbert T. Stephenson, Director of Trust 
Research, Graduate School of Banking, 
A.B.A., will preside at a question and an- 
swer session in the afternoon, assisted by 
five Connecticut trust men. Speaking on 
“Testamentary and Voluntary Trust Agree- 
ments” will be Attorney William Gager, of 
Waterbury. Col. E. L. Averill, who is at- 
torney for the Association, will interpret 
new trust legislation, and Robert S. Walker, 
vice-president and trust officer, Colonial 
Trust Company, Waterbury, and associa- 
tion vice president, will discuss ‘“Invest- 
ments under the Prudent Investor Act.” 
Roland E. Clark, vice president, National 
Bank of Commerce, Portland, Me., and pres- 
ident of the Trust Division, A.B.A., will 
address the luncheon meeting, as_ will 
Thomas L. Steele, president of the Con- 
necticut Bankers Association. 
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Reserve for Pension Trust 


The South Texas Commercial National 
Bank- of Houston has recently adopted 
what it considers to be a simple and work- 
able pension plan for its employees. As 
pointed out by vice president and trust 
officer John Dreaper, in the Texas Bankers 
Record, a substantial sum was transferred 
from the Pension Reserve of the bank to 
its own trust department, to which from 
time to time may be added other amounts, 
the income from which is to be used for 
this purpose. The officers and employees 
participating in the benefits do not contri- 
bute to the trust and its operation is left 
entirely to the trustee through its Board of 
Directors. 

No age limit is required nor is compen- 
sation fixed except as to minimum and max- 
imum amounts. The participants have no 
contractual rights, and if the plan is dis- 
continued, the proceeds are to be distributed 
to the living employees or pensioners in 
such proportion as the trustee may decide. 


One pleasant way to get a crowd into the Trust Department has been employed 
successfully for three years now by the Montclair (N. J.) Trust Company, which 


sponsors an amateur photographers’ contest. 


taking active part in the judging. 


This scene shows President I. B. Grainger 





Mortgage Portfolio of the Future 


FRED H. ALLEN 
Mortgage Analyst, Bowery Savings Bank, New York 


HE problem of self-liquidating 
mortgage portfolios suggests that 
much thought should be given to 
whether or not the universal applica- 
tion of amortization is desirable, and if 
so, to what extent? The question to- 
day is: What new approach to the mort- 
gage portfolio can we work out which 
will help us towards a solution of our 
existing mortgage problems? 
On the one hand, bonds are set up in 
a “portfolio” technique. The relation- 
ship of the various types and classes of 
investments is subject to constant study, 
the “balance” between investment 
groups being mainly considered. Not 
only do institutions employ expert con- 
sultants (there are more than 380 pro- 
fessional investment counsel firms in 
this city) but it is generally true that a 
number of its directors or trustees have 
competent knowledge of the bond mar- 
ket. Furthermore, because the financial 
news and information is given generous 
space in prominent newspapers and 
periodicals, the bank’s staff has usually 
more than a casual knowledge of bond 
investments, the fluctuations in bond 
values and the causes for these move- 
ments. 


On the other hand, mortgage port- 
folios are thought of in terms of total 
dollars invested, percentage of earnings, 
and — unfortunately — foreclosures. 
There are no professional outside con- 
sultants or mortgage research men at- 
tached to .the banks’ staffs, because 
these do not exist. There is little knowl- 
edge of the detailed structure of the 
mortgage portfolio on the part of the 
institutions’ lending executives, of the 
“balance” which exists between the 
types of properties, their earnings, the 
retirement and contract form of each 
class of investment. Most important, 


From address before Eastern Regional Confer- 
ence of the American Bankers Association, March, 
1940. 


there is little accurate knowledge of the 
underlying factors and background 
which make up the security of the loans 
as a group. The facts and figures con- 
cerning the communities behind the 
mortgages are usually missing, because 
it isn’t generally acknowledged that the 
individual loan is about as sound as the 
community or the industry behind it. 


Bowery Plan 


Starting from the point of view that 
the economic and demographic back- 
ground of the buildings, homes, and in- * 
dustries in which we had invested was 
all-important to the security of our in- 
dividual loans, we made a county-to- 
county survey of current conditions. 
Disregarding our own mortgages, we 
classified each county according to the 
real estate condition of its residential 
or industrial structures. We were thus 
able to superimpose our own mortgage 
portfolio against a community picture 
and classify it according to community 
conditions, showing blighted, transition, 
static as well as improving areas. This 
evaluation of existing real estate in es- 
tablished areas was a part of an invest- 
ment background with which we had 
never before been equipped. 


American lending institutions can no 
longer neglect the study of the Ameri- 
can communities which are the security 
for their mortgage investments. By 
consideration of the facts and trends, 
it is not only possible to recognize con- 
ditions today as they realistically exist, 
but it is often quite possible to antici- 
pate trouble and deal intelligently with 
it before the future reaches us. Amor- 
tization, as it is applied today in the 
rule-of-thumb method, may show its 
weaknesses some day—and a more flex- 
ible and informed program of dealing 
with our mortgage investment problems 
can certainly be attained. 
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Future Possibilities 


Several thoughts may have great in- 
fluence on the mortgage portfolio of the 
future: 

First, is the proposition that mort- 
gage lending may be controlled accord- 
ing to actuarial standards of experience. 
This plan would be designed to protect 
the small borrower from rates which 
appear excessive considering the secur- 
ity of many small loans. It will be also 
considered to answer the charge that 
the largest mortgage loans with the 
greatest risk often receive the lowest 
rates. 

Second, is the reconstruction of some 
of our older communities, which we are 
facing for the first time in our history, 
to stem the tide of decentralization and 
blight. 

Third, is the proposition that banks 
create and construct their own build- 
ings, eliminating speculative builders 
and loaning competition. 

And, fourth, is the consideration of 
City and neighborhood planning com- 
missions which are growing up every- 
where, often with strong, legal powers. 
Many of these groups seek the advice 
and cooperation of community institu- 
tions today and many, because they 
claim not to have found cooperation 
among banks, are sponsoring legislation 
which will have direct and heavy effect 
on mortgage portfolios. 


Leadership in these problems of real 
estate should fall, not on the social 
workers, the Chambers of Commerce, 
the small pressure groups, but on the 
responsible trustees of the wealth 
which is invested in real property and 
which will suffer most heavily by 
further disorganization. 


Saturday Bank Closings 


Bank customers of New York State favor- 
ed Saturday closing of banks throughout 
the year by a vote of five to one, it was 
revealed by a recent survey conducted by 
the Public Relations Committee of the New 
York State Bankers Association. The total 
vote in favor of legislation requiring Satur- 
day closing of banks throughout the State 
was 29,548, opposed 6,200 
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Trust Business 
(Continued from page 280) 


122 banks received 273 committeeships 
for estates of $3,478,356. 

Also: 9 appointments as assignee involv- 
ing $1,144,878. 35 appointments as re- 
ceiver involving $309,160. 5461 ap- 
pointments in miscellaneous capacities 
involving assets of $1,069,381,438. 


Analysis of the $7,817,871,227. of per- 
sonal trust and estate funds invested 
shows 48.4% in bonds, 32.2% in stocks, 
7.3% in real estate, 7.1% in mortgages 
and 5% in miscellaneous assets; almost 
identical ratios to those of the previous 
year. It is interesting to note that while 
the 1884 national banks holding fidu- 
ciary permits are only 36 percent of the 
number, they represent 87 percent (or 
$28,828,243,612.) of the assets of all 
banks in the system. 

As to corporate activities, 790 banks 
were acting under 16,750 trusteeships 
for note and bond issues aggregating 
$9,768,726,724., a reduction of $449,679,- 
948 (4.4%) in underlying volume from 
a year ago and 2.1% in number. 259 
banks were acting as transfer agents 
for 3,558 accounts involving $3,386,784,- 
612; 365 banks were acting as registrar 
of 4,772 stock and bond accounts involv- 
ing $4,591,425,805. 

—_— —9—_—____. 


No Paid President For I.B.A. 


An article appearing in an early edition 
of the New York Journal and American of 
March 6 to the effect that the Investment 
Bankers Association of America has offered 
the position of paid president to John W. 
Hanes is incorrect, according to Emmett F. 
Connely, of First of Michigan Corporation, 
Detroit, and President of the Association. 

In exploring the best means of develop- 
ing a public information program that will 
assist in acquainting the American people 
with the necessity of preserving our sys- 
tem of free enterprise, it has become ap- 
parent that the present organization of the 
association will have to be implemented with 
a paid executive whose sole duty it will be 
to handle the work involved in disseminat- 
ing, through the geographical groups of the 
association, information which we whole- 
heartedly believe is in the public interest, 
but no decision has been reached, nor has 
any position been offered to any one. 





1939 Statistics of New York Surrogate’s Courts 


HE following figures have been taken 

from the summary of the work done 
in the Surrogate’s Court of several New 
York counties, for the year 1939, as re- 
ported by the respective Surrogates: 


New York County 
Surrogates 


Written opinions by the surrogates. 1,057 
Published decisions by the surrogates 15,571 
Contested issues tried by the surro- 
gates 
Conferences of counsel with the sur- 
rogates 


Clerk of the Court 


Certificates of letters issued 

Certificates of trusteeship issued 

Conveyances and mortgages in de- 
cedents’ estates recorded 

Satisfactions of decrees recorded _ 

Objections to accounts 

Notices of election filed (sec. 18, De- 
cedent Estate Law) 

Total statutory fees collected for 
the year 1939 (sec. 29-F, Surro- 
gate’s Court Act) $136,022.96 


Probate Department 


Wills filed for probate 

Copies of foreign wills filed 

Wills admitted 

Wills rejected without a trial as 
defectively executed 

Wills contested 

Wills rejected after trial 

Wills filed for safekeeping 

Letters testamentary issued 

Ancillary letters testamentary issued 

Ancillary letters of administration 
with the will annexed issued 

Renunciations of executors 

Petitions filed for letters of admin- 
istration with the will annexed__. 

Decree granting letters of admin- 
istration with the will annexed__. 

Letters of administration c. t. a 

Letters of trusteeship issued 

Renunciations of trustees 


Special Deputy Clerk of the Court 


Decrees on accounting 
Gross amount of estates, accounted 
$698,034,503.68 


Administration Department 


Letters of administration 

Limited letters of administration 
made full and complete by order 

Letters of temporary administration 
issued 

Ancillary letters of administration 


241 


Number of applications filed for let- 
ters of administration with limited 
authority 


Guardian Department 


Letters of guardianship issued 
Letters of testamentary guardian- 
ship issued 
Letters of ancillary guardianship is- 
sued 
Letters of guardianship revoked __ 
Total number of estates under joint 
control of the guardian clerk as 
of December 31, 1939 
Amounts deposited in new accounts 
for year 1939 in savings banks un- 
der joint control of the guardian 
clerk $984,054.93 
Total amount on deposit in savings 
banks under joint control of guar- 
dian clerk as of December 31, 
$8,241,514.35 


Accounting Department 


Petitions filed in voluntary account- 

ings 2,284 
Accounts filed 
Petitions filed in compulsory account- 


Guardian Accounting Department 
Annual accounts examined and filed 2,194 


Transfer Tax Department 


Testate proceedings 
Intestate proceedings 
Ancillary letters (testate) 
Ancillary letters (intestate) 
Appraisers designated 
Total estates (testate and intestate) 
filed under article 10 and 10-¢e of 
the Tax Law $299,674,307.24 
Total estate and transfer taxes as- 
sessed $7,435,899.52 


James A. Foley, 
James A. Delehanty, 
Surrogates. 
Richard Cummins, 


Chiefl Clerk. 
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Bronx County 
Probate Department 


Wills filed for probate 

Copies of foreign wills filed 

Wills admitted 

Wills contested 

Total wills rejected either before or 
after trial 

Wills filed for safekeeping 

Letters testamentary issued 

Ancillary letters issued (testamen- 
tary) 

Letters of trusteeship issued 


Administration Department 


Letters of administration issued 
(general) 

Letters of administration with the 
will annexed issued 

Letters of administration de bonis 
non issued 

Ancillary letters of administration 
issued 

Ancillary letters of administration 
with the will annexed issued _. 


Accounting Department 


Petitions to compel accountings _ 
Decrees on accountings 

Accounts filed 

Voluntary accounting petitions 


Guardianship Department 


Letters of guardianship issued —~ 
Guardians’ inventories and accounts 

filed 
Amount deposited in banks under 

joint control of the surrogate dur- 

ing 1939 $652,702.60 
Total amount on deposit in banks 

under joint control of the surro- 

gate on December 31, 1939 __$3,074,157.29 
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Miscellaneous Department 


Compromise proceedings 
Applications to fix attorneys’ fees__. 
Application to compel payment of 


Transfer and Estate Tax Department 


Orders designating tax appraiser __. 471 
Taxes assessed $240,899.60 


Law Department 


Matters determined by the surrogate: 
With opinions 
With memoranda 
Without opinion or memorandum 9,960 
Fees collected $23,123.14 
Thomas F. Fitzpatrick, 
Chief Clerk and Clerk, Surrogate’s Court. 


Westchester County 
Probate and Administration Department 


Wills probated 

Letters testamentary issued 

Letters of general administration is- 
sued 

Letters of administration c. t. a. is- 
sued 

Letters of administration issued to 
public administrator 

Letters of trusteeship issued 


Guardian Department 
Letters of guardianship issued 


Accounting Department 


Accounting petitions filed 
Decrees on accounting entered 
Contested accountings 


Miscellaneous 


Certificates of letters issued 

Woe cere ei 

Opinions written 

Fees collected $33,237.50 
Charles D. Millard, Surrogate. 


——___ 9 ————____. 
Ask Trust Fund Receiver 


The American National Bank and Trust 
Company of Chicago, seeking as successor 
trustee to enforce a $219,568 judgment 
against the Edith Rockefeller McCormick 
Trust, has petitioned the Circuit Court for 
the appointment of a receiver for the trust. 
The judgment represents the unsatisfied 
portion of an original judgment of $361,309 
following default upon an issue of bonds, 
secured by real estate in Kenosha County, 
Wisconsin, which when sold to satisfy judg- 
ment brought only $150,000. 





Trust Women Discuss Current Problems 


LOSER coordination of the trust and 

commercial business of a bank will 
result in better service to the public and 
increased earnings for the bank, declar- 
ed Miss Dorothy I. Fraser, assistant 
trust officer, New Rochelle (N.Y.) Trust 
Company, before the recent meeting of 
the Middle Atlantic Division of the Asso- 
ciation of Bank Women. Pointing out 
that physical separation of the trust and 
commercial departments deprives the for- 
mer of opportunities for making con- 
tacts with commercial banking custom- 
ers, Miss Fraser stated that the officers 
and employees of the commercial depart- 
ment could assist the trust officers by 
being equipped with a simple knowledge 
of the trust services which the bank of- 
fers, thus being enabled to discuss these 
matters intelligently with friends and 
customers. 


The commercial department may also 
aid the trust department through its ad- 
vertising, Miss Fraser said. The copy, 
well written and in simple language, 
should be passed upon by the trust offi- 
cers. Again, in many instances, when 
the bank is appointed executor, the com- 
mercial officers may be well acquainted 
with members of the family and thus can 
be helpful in smoothing over the first 
contacts between them and the trust offi- 
cials and indicate to the family that 
their affairs will be properly handled and 
their personal needs considered. 


On the other hand, trust officers should 
bear in mind that their department is 
supposed to be a profitable part of the 
bank’s service, Miss Fraser remarked, 
and therefore apparently unprofitable 
business should not be taken. From an 
affirmative viewpoint, trust men should 
likewise be informed on commercial 
banking services so that, during the ad- 
ministration of estates and especially at 
their termination, they may suggest the 
use of these services to the beneficiaries. 
In concluding, Miss Fraser recommend- 
ed regular meetings of officers and oc- 
casional meetings of the entire staff to 
discuss mutual problems. 


Increase of Fiduciary Fees 


An analysis of the reasons for and 
the provisions of the recently introduced 
bill to increase the fees allowable to 
trustees in New York was presented by 
Miss Grace M. Sloat, assistant trust offi- 
cer, Northern New York Trust Company, 
Watertown, N. Y. Pointing out how un- 
der the present law commissions on prin- 
cipal are in no way related to the dura- 
tion of the trust or the continuing re- 
sponsibility and liability involved, Miss 
Sloat expressed approval of the pending 
measure which will permit annual char- 
ges on principal*. With commissions on 
income steadily decreasing because of 
the lower returns on investment, and 
greater demands on time through new 
duties and conferences with beneficiar- 
ies, some such charges on corpus are im- 
perative if trust service is to be main- 
tained on a satisfactory basis, Miss 
Sloat declared. By spreading out earn- 
ings on principal, trust institution in- 
come will be more evenly allocated over 
the period in which it is earned, and thus 
income tax problems will be alleviated. 


Although the bill is sponsored by, and 
all the work in obtaining the facts and 
figures to support it has been done by 
corporate fiduciaries through the Com- 
mittee on Trust Functions of the New 
York State Bankers Association, the 
change will also benefit individual trus- 
tees. 


Personal Aspects of Administration 


Trust officers must be “public rela- 
tions” conscious, loyal temporal counsel- 
lors, as a clergyman is a spiritual ad- 
visor, stated Mrs. Nancye Blackwell 
Staub, assistant trust officer, Union 
County Trust Company, Elizabeth, N. J. 
They must gain the confidence of the 
testator and beneficiaries by cultivating 
a genuine interest in their affairs, a 
spirit of helpfulness and sympathetic un- 
derstanding. 


*See analysis in February Trusts and Estates, 
164, 





298 


Personal contact should begin with the 
testator, Mrs. Staub remarked, and to 
accomplish this more effectively people 
should be educated to discuss their es- 
tate plans with the executor to be named, 
before the will is drawn. This would 
give the fiduciary the opportunity to ob- 
tain a picture of the needs and desires 
of the testator, which will help consider- 
ably in the administration of the estate. 
Mrs. Staub referred to a case where her 
institution put a young trust beneficiary 
through school, mentioning the various 
problems that had to be solved, some by 
application to the court, which could 
have been avoided had the testatrix con- 
ferred with the bank on her desires. 

Go over with beneficiaries the circum- 
stances in connection with the trust, and 
keep them informed as to important hap- 
penings, suggested Mrs. Staub. Making 
them feel free to discuss these and other 
matters with the trust officer creates a 
relationship which is the best advertis- 
ing the bank can do. 


eS 


Putnam Will Aids Institutions 

Nearly all of the $21,000,000 estate left 
by Henry W. Putnam, hardware merchant, 
will go to charitable, educational and public 
institutions, according to accounting filed 
by the Guaranty Trust Company of New 
York, executor. 

The inventory shows that the executor 
had distributed $18,612,748 and had on hand 
$1,848,786. Federal estate tax of $2,069,- 
956 has been paid in full while $700,000 has 
been posted for estate taxes. 

Yale, Harvard and Princeton will share 
in the corpus of four trusts totaling $9,858,- 
331, while other institutions received out- 
right bequests. 


ee | 


Creates Trust to Aid Sick 


Hamilton Fish Webster, grandson of the 
late Secretary of State in the Cabinet of 
Ulysses S. Grant, created a trust under his 
will to aid the ill in meeting expenses re- 
sulting from long illness or surgical care. 
The will specified that beneficiaries of the 
fund be persons who are not objects of char- 
ity, but who have not sufficient resources 
to meet the unexpected expenses of medical 
care. The fund will comprise eleven-fiftieths 
of Mr. Webster’s residuary estate and is 
subject to life tenancy of his wife. 
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New Hampshire Accounts 


The Commission for the Promotion of the 
Wealth and Income of the People of New 
Hampshire, has prepared an analysis in- 
tended to show the economic condition of the 
people and industry of that state. Accord- 
ing to the analysis, the net worth of the 
citizens of New Hampshire in 1936 was $1,- 
173,666,000. Banking was conducted at a 
gain of $812,000. The total cash income re- 
ceived by individuals amounted to $230,000,- 
000, of which $153,000,000 was received as 
wages or salaries; $33,000,000 as dividends, 
interest, rents and royalties; and $44,000,- 
000 as entrepreneurial withdrawals which 
were practically wages paid by farmers and 
proprietors to themselves. With respect to 
incomes under $3000, a larger number of 
people had to share $194,189,000 in 1936 
than had to share $212,662,000 in 1929. It 
was determined that individual savings are 
being smothered by government debt,—New 
Hampshire’s share of the Federal debt be- 
ing nearly three times its demand bank 
deposits and more than one-half of its sav- 
ings deposits. 


ee 


Photographic Records in Manton Case 


A technical phase of the much publicized 
Judge Manton case is the acceptance by the 
court of photographic records of certain 
checks involved in the case as primary evi- 
dence of proof of payment without the 
necessity of accounting for the originals. 
The court said that such records were made 
as a matter of ordinary bank routine. Un- 
der the generally accepted rule of evidence, 
a photographic copy is inadmissible unless 
proof is made that the original cannot be 
produced and that the copy is an exact one 
of the original. It is interesting to specu- 
late on the application of the rule applied 
in the Manton case to trust records and ac- 
counts. 


— 


Montano A. I. B. Trust Conference 
Leader 


Conference leaders have been named for 
the eight departmental conferences of the 
annual convention of the American Insti- 
tute of Banking Section of the A.B.A., to 
be held at Boston, June 3-7. President 
Harry R. Smith announces that the leader 
of the conference on Trust Business is 
Felix Montano, trust officer, Hartford- 
Connecticut Trust Company, Hartford. 





Trust Advertising, Solicitation, Public Relations 
and Personnel 


RALPH M. EASTMAN 
Vice President, State Street Trust Company, Boston 


COMBINATION of newspapers 

and direct mail is the best one at 
the present time. Radio is being used 
for some trust development but is still 
more or less in the experimental stage. 
The best procedure would be to call in 
a well qualified advertising agency to 
advise on copy and media. 

*Direct mail is an inexpensive way of 
feeling out the market—unless you want 
fancy, expensive printing. It is easier 
to trace business to its use than is the 
case with other media. Start with a 
small list and increase it as conditions 
and results warrant, stockholders, sub- 
stantial depositors and safe deposit 
renters. 

Extreme care should be used not to 
have any suggestion in your messages 
that the bank encroaches in any way on 
the field of the lawyer. Extravagant 
statements should be avoided—watch 
out for the word “expert.” Don’t use 
the word “client” for your customers. 
Avoid the use of technical terms and 
too long messages. 

Try to make your material educational 
rather than too much on the selling side. 
Keep up the direct mail work; its con- 
tinuity is one of its major assets. It’s 
a good idea to offer a “master booklet” 
in each letter. When asked for, send 
it promptly with an accompanying let- 
ter, followed up about two weeks later 
by another letter offering more infor- 
mation and suggesting a personal in- 
terview. 

There are decisions to be made as to 
use of first class mail, selection of the 
most advantageous days on which to 
mail, and the sequence of subjects. 
There: should be a variance from year 
to year in size, shape and appearance 
of the messages. 


Extracts from one of a series of lectures on 
trusts delivered at the Boston Chapter of the 
American Institute of Banking. 


Solicitation 


The days of high-pressure selling, 
quotas, bonuses, etc. were bad for the 
trust business. Trust business is based 
on confidence and efforts to get it should 
not be rushed. The personality of the 
solicitor should inspire confidence. A 
man should be middle-aged or older for 
this type of work, and well grounded in 
all phases of trust matters. 

Calls should not be made too fre- 
quently, but regularly. Best results 
come when the way for the solicitor has 
been prepared by direct mail or other- . 
wise. 

The solicitor should endeavor in a 
tactful way to find out the situation of 
the prospect and then try to give him 
the best advice entirely from the view- 
point and best interests of the prospect. 
He should be guided by the same poli- 
cies as outlined for the preparation of 
direct mail. He should assure the pro- 
spect of sympathetic, friendly treatment 
of beneficiaries. 


Personnel 


Before any advertising or solicitation 
is done, it is absolutely essential that 
the bank have a well-trained, courteous 
personnel which should be well treated 
as to working quarters, equipment and 
compensation. The Personnel Officer 
should assign to the Trust Department 
only those who have a liking and sym- 
pathy for that type of work. Trusts and 
Estates should be available to enterpris- 
ing workers so that they may keep in 
touch with current trends in their 
chosen field. Such courses as these by 
the A. I. B. should be of great value. 


Public Relations 


Public Relations begin right in the 
Trust Department and, after every effort 
along various lines has been expended, 
end there. Make the Trust Department 
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At your service in Memphis ° 


with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 


UNION PLANTERS NATIONAL 
BANK AND TRUST COMPANY 
Memphis, Tenn. 


one of the most important parts of the 
bank’s organization, backed by the ser- 
ious interest and active cooperation of 
directors, officers and other members of 
the staff. Have your “product” right 
before you sell it. 


Courtesy by telephone is especially 
important. The way correspondence is 
handled is another factor. Each of us 
in our contacts with our particular 
groups of friends is a representative of 
the bank, and should constantly keep 
this in mind. We should not hesitate 
to admit we don’t know the answers to 
certain questions if they are over our 
heads. 


Understanding and confidence in 
Trust Departments can be accomplished 
by well considered advertising, by talks 
before community groups and over the 
radio, by timely, non-technical articles 
in local papers, by educational material 
to our customers, by conversations with 
our depositors, friends and community 
leaders. 


Other tools of public relations are: 
letters of thanks to those giving us busi- 
ness, or of regret to those taking it 
away; enclosures with dividend checks, 
customers’ statements and monthly bank 
statements; copies of new tax regula- 
tions; the appearance of floor-men and 
lay-out of banking rooms; and accessi- 
bility of the Trust Department. 


Lee Brady, vice president of the First 
National Bank of Mart, Tex., has been ap- 
pointed State Banking Commissioner. 
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Out of the Doghouse 


That a turning of the road has come in 
banking’s relation to the Federal Govern- 
ment is considered true by those who are in 
daily contact with all manner of Govern- 
ment officials. That the road will bend 
more definitely to the right during 1940 
seems certain. Whichever political party 
wins in the elections to be held late this 
year, it doesn’t now seem likely that bank- 
ers will again be the butt of sarcasm and 
scorn. 


Those who have all along had faith in 
bankers are now asking if they will seize 
the opportunity to free themselves com- 
pletely from the governmental doghouse? 
In one form or another, the question is 
heard over lunch tables, in evening conver- 
sations, in waiting rooms around Washing- 
ton: “Will organized banking assert itself 
in 1940?” That some assertion is needed 
is held to be beyond the need of argument 
when the wide regulatory scope possessed 
by the Federal agencies is appreciated. The 
longer the numerous authorities, divisions 
and boards continue to interpret laws in a 
way to include banking along with manu- 
facturers of pills and pins, dispensers of 
canned goods and sellers of drugs and nar- 
cotics, the less chance there will be to secure 
a measure of adjustment in keeping with 
legal interpretations held inviolate since the ~ 
early days of the Republic. 


There is a growing number of career of- 
ficials in the Federal Government who are 
saying that organized banking needs more 
courage and punch—willingness to fight in 
the courts and in this Congress. Whether 
these officials are right or wrong, the time 
can hardly be far off before more individual 
banks will be confronted with demands from 
the Agriculture Department, the Labor 
Board, the Wage-Hour Administration, etc., 
in addition to their daily troubles over tech- 
nicalities of laws and regulations from the 
Comptroller of the Currency, the FDIC, the 
Federal Reserve Board, the FHA, the RFC, 
and half a dozen other agencies admittedly 
designed to order bankers about. The ques- 
tion is: if the road is now turning to the 
right will bankers recognize it?—-The Amer- 
ican Banker. 

a 


The New York Senate has passed and 
sent to the Assembly a bill exempting bank 
employees in the State from the provisions 
of the State Labor Relations Act, with spe- 
cial reference to collective bargaining and 
the formation of unions within the banks. 





Safety Tests for Municipal Bonds 


Factors to be Considered in Analyzing Quality of Investment 


WILFRED L. GOODWYN, JR. 
Brown, Goodwyn & Olds, Washington, D. C. 


F THE pertinent facts are available, 
| municipal bonds are fully as suscept- 
ible to a revealing analysis as any other. 
The problem boils down to a matter of 
selecting the pertinent facts and then 
examining the composite picture with a 
view to placing the emphasis where it 
belongs. 


I have listed the most important fac- 
tors to be considered in the analysis of 
a municipal bond. (See chart at end). 


The first is comparable to a study of 
the value of the assets of a private corp- 
oration in terms of actual and potential 
earning power. 


Population 


The type, size, trend, and stability of 
the population is an obviously important 
factor for consideration in measuring the 
strength of a community. Are most of 
its citizens, people who are aware of the 
importance of maintaining credit and 
paying their obligations, or are many 
of them irresponsible, illiterate people 
who may be more of a charge on the 
city than a help to it? Allowances must 
invariably be made in comparing per 
capita debt figures. A sufficient popula- 
tion is, of course, desirable from the 
standpoint of assurance of permanency, 
and the size of the municipality also af- 
fects the marketability of its obligations. 


As a general rule banks should confine 
their purchases to bonds of cities of 50,- 
000 or more population, except in the 
case of towns within the area of intimate 
knowledge. By the area of intimate 
knowledge, I mean that region sufficient- 
ly close to the bank in question to enable 
a detailed familiarity with the situation. 
The tendency to buy only the biggest 
names, on the other hand, should be 
avoided. Relief costs have presented a 


From address before Virginia Bankers Confer- 
ence, 


more acute problem in the large cities 
than in some of the smaller ones, and 
adverse political factors are also more 
apt to be found in the metropolitan areas. 


Wealth 


The second point is wealth. It might 
be well to stress the importance of a 
wide diversification of interests and en- 
terprises to insure stability of taxpaying 
powers under various circumstances. Re- 
sort cities and other one-industry towns, 
however profitable that industry might. 
appear to be, should be avoided. Usually 
a list of the 25 largest taxpayers in a 
community will give a clear idea as to 
whether or not a relatively few enter- 
prises support the city. 


Retail sales per capita are a valuable 
indication of a community’s capacity to 
pay and clearly reflect the standard of 
living of its residents. This index figure 
is obviously not applicable to residential 
suburbs of metropolitan centers. 


The percentage of the population mak- 
ing Federal income tax returns is like- 
wise a revealing indication both of the 
amount and division of a city’s wealth. 
When this figure is well above the aver- 
age of around 3%%, it is reasonable to 
assume that the community in question 
has substantially higher than average 
property values and can sustain a rela- 
tively heavier debt burden. 


Assets vs. Liabilities 


In examining debt figures, it is out- 
standingly important not to omit over- 
lapping obligations. In arriving at the 
net debt it is necessary to subtract from 
the total debt that proportion of the 
total, which is self-supporting, as well 
as any sinking fund assets. The impor- 
tant point in connection with this deduc- 
tion is to be sure that the so-called self- 
supporting debt actually supports itself. 
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Having obtained the total net liabil- 
ities, this figure may be related to the 
valuation of taxable property and to 
other available indices of wealth, and it 
may usefully be compared on a per capita 
basis with the debts of other cities of the 
same size and similar wealth, but care 
should be taken not to compare per capita 
debt figures of various cities without 
giving careful consideration to the type 
of population, their relative wealth as 
indicated by retail sales, income tax re- 
turns, and other indices. 


Of course, the trend of a municipality’s 
debt must be examined in order to deter- 
mine whether maturities are being paid 
off or refunded and whether difficulties 
are being met or deferred. This trend 
is particularly important to watch in 
connection with supervising bonds al- 
ready purchased. 


Current Operations 


The status and trend of current finan- 
cial operations must also be examined 
with care. Nobody would want the bonds 


of a city which funded a budget deficit 
year after year, no matter how small the 
debt of this city might be in relation 


to its wealth. The percentage of tax 
collections in proportion to the levy dur- 
ing the past several years must also be 
examined, but too much stress cannot 
be laid upon this item alone. It must 
be related to certain other factors. 


The fact that one community may have 
collected 95% of its tax levy in the pre- 
ceding fiscal year while another showed 
collections of only 85% would not be 
conclusive evidence that the former oc- 
cupied a stronger current position than 
the latter. Perhaps the city with the 
85% collections has a 15% collection re- 
serve in its budget or perhaps the great- 
er part of this delinquency will be erased 
during the coming year when the pen- 
alties may become more drastic. The 
experience of preceding years is a good 
guide as to the ultimate ability to collect. 


Administration 


The fourth factor, in certain respects 
the most important, is a difficult item to 
appraise since it deals with the elusive 
qualities of ability and honesty as well 
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as with such matters as governmental 
organization and administrative methods 
and practices. The presence of a number 
of overlapping areas of government fre- 
quently results in the imposition of ex- 
cessive taxes and in obscuring the size of 
the debt. Antiquated bookkeeping 
methods, careless budget control and in- 
adequate financial planning must fre- 
quently be charged to incompetent man- 
agement. Banks should avoid the pur- 
chase of the bonds of a community which 
cannot levy unlimited and ad valorem 
taxes since such a restriction at least 
partially nullifies one of the inherent 
qualities of strength in a municipal bond. 

The question naturally arises as to 
where all this information can be ob- 
tained. Ten years ago a considerable 


' part of it was not available in the case 


of the smaller communities. The debacle 
of the early ’30s fortunately induced a 
number of people to take a somewhat 
keener interest in the selection of their 
investments and this in turn caused most 
municipalities to make their pertinent 
financial information available. The 
following sources of municipal data, 
when used in various combinations, are 
usually productive of the necessary facts: 
The Bond Buyer, Moody’s Municipal 
Manual and Supplement, Dun & Brad- 
street’s Municipal Service, which is ex- 
pensive but especially worthy of com- 
mendation, the circular covering the 
bonds (in the case of a new issue), the 
treasurer of the municipality under con- 
sideration, the U. S. Census Bureau, local 
securities dealers or one of the national 
securities dealers, your correspondent 
within the State, your correspondent in 
New York, and one or more of the banks 
in the municipality in question, the last 
mentioned being an invaluable check on 
current trends and the abilities, if any, 
of the local municipal management. I 
strongly advise you to acquaint your- 
selves with the abilities and the exper- 
ience of the person expressing the 
opinions. 
1. Nature and Extent of Social and Eco- 
nomic Resources 


A. Population 
(a) Trend for two decades should be 
upward but without mushroom 





Comprehensive Fiduciary Service 
in Chicago 


(c) 


B. 


HIS COMPANY—the first to be chartered under the 

General Trust Company Act of the State of 
Illinois—has been continuously active in trust admin- 
istration since 1887. Fifty-three years of experience 
in all types of fiduciary activity in this area qualifies 
us to give you and your customers full cooperation on 
both corporate and personal trust matters in Illinois. 


CHICAGO TITLE & TRUST COMPANY 


69 West Washington Street, Chicago 


growth (national average increase 
1920-1930, 16.1%; 1910-1920, 
14.9%.) 

Percentage of foreign born should 
not be too high (average of 48 
States 1930—19.2%.) 

Percentage illiterates should be in 
line with national average (aver- 
age 1930—4.3%.) 


Wealth 


(a) Diversification and stability of the 


enterprise of the community are 
of prime importance. The per- 
centage of shrinkage in assessed 
values from 1929 to 1934 may pro- 
vide a clue as to the stability of a 
community’s resources. Check ac- 
curacy of assessed values with lo- 
cal sources. 

Retail sales per capita (average 
U. S. $250.00). 

Percentage of population making 
income tax return (average U. S. 
342%.) 

Taxable valuation per capita. 
This figure must be adjusted in 
making comparisons to true val- 
uation because many cities assess 
on basis of some percentage of 


the true value. (Average true 
value per capita $1,500.) 
Adequacy and condition of public 
buildings, school, sewage facilities 
and other non-productive public 
wealth as indication of future 
need for borrowing. 

Savings deposits per capita (av- 
erage U. S. $191.00.) 

Further indications of wealth of 
a community are total payrolls; 
water, gas, electric and telephone 
connections; theatre admissions; 
newspaper circulations; building 
permits; bank resources and de- 
posits; bank clearings; automo- 
bile sales. 


2. The Amount and Characteristics of Debt 
in Relation to Resources 


A. Net bonded, floating and overlapping 
debt in relation to estimated true val- 
uation. Rough guide for cities under 
100,000; this total figure should not. 
exceed 8% of the assessed valuation 
after the latter has been adjusted to. 
100% basis. For cities of 100,000 to. 
500,000 population 9% is reasonable, 
and 10% for cities over 500,000. 





. Per capita debt, including net debt, 


floating debt and overlapping debt 
should generally not exceed $100 for 
cities up to 100,000 population, $150 
for cities from 100,000 to 500,000 pop- 
ulation, and $175 for cities above 500,- 
000 population. Z 


. There should be no sizable floating 


debt unless good reason can be sup- 
plied. 


. The trend in the total net debt over 


the past 10 years should not be out 
of proportion to the increase in popu- 
lation and taxable values. Has the 
municipality been following a policy 
of unnecessarily refunding a part of 
its annual maturities in order to keep 
the tax rate down? 


The Status and Trend of Current Finan- 
cial Operations 


A. Budget should be balanced or there 


B. 


should be some good reason for lack 
of balance. 

Tax collections record. Ninety per 
cent or more of general taxes and 85% 
of the total of general and special as- 
sessments should have been collected 
at close of past fiscal year or within 
reasonable time thereafter. Collec- 
tions of current year should be pro- 
gressing satisfactorily. Tax delin- 
quency penalties should be sufficiently 
severe to induce payment when due. 


. Check methods of taxation and pres- 


ent rates as indication of ability to 
increase revenues through additional 
levies. Also consider probable stabil- 
ity of the various taxes under fluctuat- 
ing business conditions. 


. Adequate reserves should be included 


in the budget to provide for tax de- 
linquencies or discharge of budget 
shortages within two years. 


E. Cash position should be adequate to 


provide for current needs. 


F. Trend of tax levy for operations and 


. Schedule of debt 


volume of expenditures. The tax levy 
should be reasonable in weight to the 
taxpayer. Per capita annual expen- 
ditures for operation, maintenance, 
and poor relief should not exceed $45 
as reported by Census Bureau. 


. Adequacy of sinking funds of bonds 


not serial. Sinking funds should be 
actuarily sufficient and should be safe- 
ly invested preferably in bonds of the 
community itself or Government 
bonds. 

service charges 
should be such that no such heavy 
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peak charges will fall in one year or 
group of years that difficulties might 
arise in refinancing and handling. 

4. The Calibre of the Administration and 
Soundness of the Laws Under Which It 
Functions 
A. Honesty and ability of city officials 

should inspire confidence. 

B. Charter provisions relating to methods 
of incurring debt and amount of debt 
which may be incurred should be sat- 
isfactory. 

C. Power of taxation for debt service and 
operations should be unlimited. 

D. Are there any State, local, or other 
laws which weaken bondholders’ posi- 
tion in event of default? 

Miscellaneous Factors 

A. Debt record. There should have been 
no defaults upon principal or interest 
in preceding 25 years; but if there has 
been one, have the causes been effec- 
tively removed? Also how did the 
municipality conduct itself in dealings 
with the bondholders during the de- 
fault? 

. Legal opinion and legal status should 
be beyond question. Municipal bonds 
must be accompanied by a satisfactory 
legal opinion in order to be market- 
able. List of recognized firms can be 
found in The Bond Buyer. 

. Examine inherent natural risks such 
as possibility of flood, hurricane, 
earthquake, etc., or existence of fire 
hazard. 


Federal Loan Defaults 


Of a total of $24,970,549,831 loaned to 
private corporations and individuals by the 
thirty-one federal lending agencies, $1,053,- 
742,488 of principal and interest is in de- 
fault, according to a report by the Treasury 
Department to Congress. Of the default 
total $448,787,772 is owed to the Recon- 
struction Finance Corporation. A total of 
$880,905,469 of property has been taken 
over from defaulters, $549,441,184 in fore- 
closure by the Home Owners’ Loan Corpor- 
ation. 

Secretary Morgenthau in his report sug- 
gested that the loan agencies should be 
required, with some exceptions, to pay the 
Treasury the same interest rate on all 
funds advanced them that the Treasury 
pays on its own current borrowings, and 
that the Controller General be empowered 
to employ certified public accountants to 
make independent audits of the agencies’ 
books. 





LINCOLN-ALLIANCE 


BANK AND [TRuST COMPANY 


Rochester, N. Y. 


Member Federal Deposit Insurance Corporation 
Member Federal Reserve System 


War and Prosperity 


HE course of business has been upward 

since 1938, but without sound funda- 
mentals mere increase in volume cannot be 
sound. However pleasant it may be as a 
respite from depression, the present greatly 
increased business activity does not have its 
base on an economic foundation which can 
support sustained and genuine prosperity. 
It is a war boom. 


The real jump in the business curve coin- 
cided with the declaration of war. On the 
commodity and stock markets the greatest 
activity was in the commodities and in the 
stocks of companies most likely to be af- 
fected by the initial demands of war. The 
activity of non-war business can be ascribed 
partly to increased consumer purchasing as 
the result of increased employment, but 
mostly to the rush to protect inventories 
against material shortages and higher 
prices. Wall Street gives a clue to the slen- 
derness of the reed which supports this 
boom every time it goes up on war news 
and down on peace news. And if a real 


peace were declared tomorrow we would be - 


right back where we were two months ago. 


If war continues and if under war’s 
stimulation, business activity continues and 
grows greater, there is serious danger. 
Memory can be very short. A year or so of 
good employment, good wages and good 
business in general could lull us into the 
belief that war prosperity has solved de- 
pression problems for us. Even those who 
kept in mind the fact that another depres- 
sion waited at the end of the boom, would 
equivocate by saying to themselves, “let’s 
cross that bridge when we come to it.” 


Already there can be noticed a disposition 
to regard the depression as something al- 
ready past or on the way out. From Wash- 


ington, which so recently was almost ex- 
clusively concerned with matters of domes- 
tic economy, the news which makes front 
pages now concerns foreign affairs or is 
closely related to them. The activities 
which gave real promise of correcting some 
of the New Deal’s most glaring failures, ° 
and of alleviating some of the conditions 
created by the New Deal which prevent 
sound recovery, have become sidetracked or 
lost to public view since the spotlight has 
been shifted to war. 


The familiar depression problems have 
not disappeared; they have merely been 
glossed over by a surface prosperity which 
rests on a foundation about as firm and 
strong as the filling in a cream puff. These 
basic problems are domestic problems. 
They may be affected by but they cannot be 
solved by conditions and events outside of 
our borders. While they remain unsolved 
we may enjoy artificial and transient pros- 
perity, but we will not and cannot have a 
genuine, sustained recovery. The only suc- 
cessful solutions will be those which con- 
form to American principles of life and of 
government. 


The present, imperative duty of any real 
American is to keep America out of war. 
The second duty is to insist that this coun- 
try must find American solutions to Ameri- 
can problems. As citizens we can do our 
part toward these ends. As business men, 
we can do something more. Everyday, in 
our own offices, we can do our part to pre- 
serve the profit system—the system which 
represents one of the three fundamental 
American liberties—by seeing that our 
own companies earn a profit. 


—Ernest T. ‘Weir, Chairman, National 
Steel Corp., in address before American In- 
stitute of Steel Construction. 








WaxAhacHie Letter 


Ed. Note, Assistant Janitor and Trust Officer of the Last National 


Bank of WaxAhacHie, appears to have gotten out on the wrong side of the 
bed even oftener than usual during the past month. 


ELL, well! So Hen Morgenthau and 

Bobby Jackson (and, we suppose, Hal 
Ickes, though by some miracle he was left 
out of the despatches) are—not angry; oh 
no! just terribly, terribly hurt at the re- 
fusal of that pride and joy of the New Deal, 
the Securities & Exchange Commission, to 
take over the trusteeship in bankruptcy of 
the bad, wicked Associated Gas & Electric 
Company. (Maybe Harold and Senator 
Norris were omitted because of the diffi- 
culty of quoting splutters.) 

We rather think that the S. E. C. was 
showing rare good sense in not trying to 
serve two masters. 

The marvel and the mystery grows, how 
these (allegedly) United States managed to 
exist at all, let alone flourish, during all 
those years before they were granted the 
ineffable blessing of the fostering care of 
Henry and Bobby and Harold and the rest. 
The scandalous suggestion that the Court 
might still find (if it tried real hard) an 
honest and capable trustee—even a corpor- 
ate trustee!—in this highly ticklish case 
without having to depend upon any jack- 
in-office to tell it its duty, is of course too 
heinous to mention. So we won’t. 

* * * 

There was a lady in Memphis whose will 
left $1,000 for the care of her dog, and 
$25,450 for charity. She is said to have 
been a recluse. That seems reasonable. 
She can’t have been around very much, or 
met many people. Otherwise she’d have left 
the $25,000 to her dog, and $1,000 to charity. 

* * * 


Out in San Diego they have what they 
call “The Billion Dollar Gold Room” to 
which, it is reported, insurance salesmen 
take their prospects to lunch—in silence. 
The walls tell the story; they are completely 
papered with beautiful securities, of a total 
face value of well over a billion dollars. 


What, only one room and only a billion? 
But then, again, that gives us an idea. 
Wouldn’t a room like that make a dandy 
contribution to the proper initiation of a 
candidate for trust officer! Lock him up in 


it overnight, with the lights on full power. 
If he can walk out in the morning, in full 
possession of his faculties, he ought at least 
to be a better trust officer than when he 
walked in. 
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Our boss, looking over our shoulder— 
hoping as always, the dear old optimist! to 
catch us working—interrupted at this point 
to say he has a still better idea. He’s going 
to paper a room with ringing denunciations 
of Governmental extravagance, solemn 
pledges of Governmental economy, and 
forthright declarations on the necessity of 
balancing the budget. (Author’s name on 
request.) Then he’s going to invite the 
voters to lunch. But wouldn’t robbing a 
man of his appetite be considered a cruel 
and unusual punishment under the Constitu- 
tion? 

* * a 

So the First National Bank of Chicago 
won’t be allowed to get out of baseball. The 
bank, in case you hadn’t noticed, having 
quite innocently accepted appointment as 
executor and trustee of the will of J. Louis 
Comiskey, found itself with a ball club on 
its hands. Trust officers, somebody said at 
the Conference last month, have a well-de- 
veloped instinct of self-preservation; and 
that must have been why the bank hastened 
into Probate Court with a petition to sell 
the club. (Of course nobody, even in 
WaxAhacHie, needs to be told that the name 
of the club is the White Sox.) 

But Mrs. Comiskey, the widow, strenuous- 
ly objected to letting the club pass out of 
the family; and the court has ruled in her 
favor. Which, incidentally, suggests that 
there’s not much use making a will for your 
widow, if your widow has a will of her own. 

Such frivolity aside, this decision plainly 


_brings nearer still that development, exclu- 


sively foreshadowed in this column in Jan- 
uary, when every well-organized trust com- 
pany or trust department will have to in- 
clude a Sports Department. First the rac- 
ing form department; now the baseball de- 
partment. We’re only waiting, ourselves, 
until some prizefight manager dies and the 
Ultra-Respectable Trust Company finds it 
has to decide whether to arrange a “build- 
up” tour for its new heavyweight prospect, 
“pull a barney,” or throw him in with Joe 
Louis. And when somebody leaves you a 
dog-track ... Horrors! 

It isn’t too early to make one point clear. 
This department must positively decline any 
proffers of the position of trust officer in 
charge of left-handers. 








The Trust Year in Review 
Extracts from Annual Reports to Stockholders* 


Mobile, Alabama 


The net income from the Trust Depart- 
ment increased very materially over that of 
the previous year. The steadily increasing 
use of the facilities of that department con- 
vinces me that the public generally is be- 
coming better informed regarding the ad- 
vantages of corporate administration of es- 
tates and trusts. 

L. LeBARON LYONS—First National Bank. 
« 


Los Angeles, California 


Important contributions to the earnings 
of the Bank continue to be made by the 
Trust Department. This department offers 
many services of interest to stockholders, 
including specialized management for all 
types of investments and real property, a 
variety of plans for the conservation of es- 
tates and for the provision of stable living 
incomes to beneficiaries, and broad expe- 
rience in estate and gift tax matters. 

G. M WALLACE—Security-First National Bank. 
* 


San Francisco, California 


The Trust Department made substantial 
progress during the year, and other new 
business figures are favorable. Two mem- 
bers of the Trust Department recently 
passed the State Bar examinations. 


R. B. MOTHERWELL—Wells Fargo Bank & 
Union Trust Co. 
* 


Hartford, Connecticut 


The trust department opened 185 new ac- 
counts during the year, representing ap- 
proximately $24,000,000, and its assets at 
the close of the year were $176,355,178. 


JOHN B. BYRNE—Hartford-Connecticut Trust 
Co. 
* 


‘Wilmington, Delaware 


The year 1939 was a very satisfactory one 
for the Trust Department. Net earnings, 
after all charges, including taxes on the 
current earnings, were $41,839.08 (total net 
earnings were $168,842) as compared to 
$3,940.04 in the year preceding. (Trust de- 
partment income was $102,305, out of total 


*Continued from January issue. 


income of $503,367.) The principal causes 
of the increase were the larger dividend 
receipts in 1939 than in the preceding year 
with consequent larger fees and the in- 
crease in fees from corporation services, 
principally as Registrar for The Pennroad 
Corporation. Some of this business will 
carry over into the year 1940, although it 
was especially heavy in 1939 due to the 
termination of The Pennroad Corporation 
Voting Trust Agreement on May Ist of last 
year. 

The Trust Department’s total assets, in- 
cluding branches, at the end of the year 
were $50,164,706.88, an increase of $3,762,- 
356.41. In accordance with the usual prac- 
tice another inventory of trust assets was * 
taken during the year and showed a very 
substantial excess of market value over book 
value. 

WILLIAM DUPONT, JR.—Delaware Trust Co. 
. 
Worcester, Massachusetts 


Our Trust Department has again recorded 
substantial growth during the year, so that 
its assets, together with those in our Safe- 
keeping and Agency Department, now 
amount to over $52,000,000. Loans on real 
estate in the Trust Department have been 
further liquidated and now amount to only 
4.3% of the assets of the Trust Department. 
The increased use of our fiduciary services 
is gratifying even though the net income 
of the department is still low, being based 
on a percentage of the income earned by the 
trusts. Since much of the work of the de- 
partment relates to the preservation of the 
principal of the trusts, it would seem that 
ultimately some charge based on the man- 
agement of principal ought to be developed 
rather than the traditional charge based 
solely on income. 


GEORGE AVERY WHITE—Worcester County 
Trust Co. 
* 


Elizabeth, New Jersey 


The Trust Department has in its charge 
229 trusts of various kinds. During the 
year, 16 new trusts were opened and 11 
closed. The oldest trust on our books No. 8 
was established in April 1906. The total 
assets of the department are $16,218,928. 
Of this amount, corporate trusts account for 
approximately $3,000,000. 


807 
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The earnings for the year were unusually 
good, due largely to the receipt of some 
items which are non-recurring. Gross earn- 
ings totaled $75,770, the largest in the his- 
tory of the company; the best previous year 
was in 1933 with earnings of $50,370. Com- 
pared with 1938 earnings, the year showed 
an increase of $31,606. In this connection, 
it might be interesting to note that the gross 
earnings of the department for the past five 
years averaged $42,000 per year. 

Regular inspections of mortgages and 
periodical revaluing of investments were un- 
dertaken by the Trust Committee of the 
Board of Directors in conjunction with the 
Appraisal Committee and the Standard Sta- 
tistics Company, a financial advisory ser- 
vice. These added services to our trust 
clients have been adopted with a view to 
utilizing all safe-guards at our command to 
protect and conserve the assets of the re- 
spective trusts. 

GEORGE W. BAUER—Union County Trust Co. 
a 
Montclair, New Jersey 


Trust Department activities were en- 
larged. The increase in the number of ac- 
counts exceeded that of the previous year. 
Fees collected likewise increased, although 


of this amount $10,000 was not taken into 
earnings but allowed to remain in an ac- 


count known as “Fees collected but not 
earned,” bringing this reserve account to 
$35,000 for use during any period in which 
collected fees might not equal expectations. 
The dollar volume of administrations ter- 
minated was the largest experienced in any 
one year, over $6,500,000 having been suc- 
cessfully concluded. Wills on file or known 
to be in existence, naming your company, 
have increased in number and exceed 800. 
Fiduciary activities continue to represent a 
major part of the bank’s functions. 

I. B. GRAINGER, Montclair Trust Co. 

e 
Buffalo, New York 


The Trust Department continues to show 

a satisfactory profit. Its further expansion 

continues to be a major policy of the insti- 
tution. 

LEWIS G. HARRIMAN—Manufacturers & 


Traders Trust Co. 
& 


Cincinnati, Ohio 


The Trust Department has again given 
eminently satisfactory service—it celebrates 
its 50th Anniversary this year. In this pe- 
riod of declining interest rates on long term 
fixed investments, it has had a difficult con- 
dition to face, but in this changing and haz- 
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ardous life, the value of a Trust, carefully 
administered, to mature at some future date 
for the benefit of the next generation, is 
enormous, and thoughtful people are more 
and more insuring against the vicissitudes 
of the future by the creation of Trusts, 
either revocable or irrevocable as conditions 
justify. 

E. W. EDWARDS & JOHN J. ROWE—Fifth 

Third Union Trust Co. 

« 

The Trust Department continues stead- 
ily to show increased activities, and is being 
given the utmost attention. The Trust Com- 
mittee held 51 meetings during the year. 


H. S. LEYMAN & THOMAS J. DAVIS—First 
National Bank. 


* 
Cleveland, Ohio 


Our ‘bank continues to acquire new and 
desirable business in both its commercial 
and trust departments, so that new business 
makes its substantial contribution to the 
general result. 

SIDNEY B. CONGDON—National City Bank. 
* 
Philadelphia, Pennsylvania 


During the year the Trust Department 
received 312 new appointments, aggregat- 
ing $31,727,970.72. 

MARSHALL 6. 
phia Trust Co. 


MORGAN —Fidelity-Philadel- 


» 

On December 30, 1939 Trust Funds 

amounted to $54,619,026.92 compared with 

$55,051,380.46 at the end of the previous 
year. 


CLARENCE C. BRINTON—Germantown Trust 
Co. 


7 
The operating income of your Trust De- 
partment continues to be disappointing. The 
refunding of great amounts of bonds at 
lower interest rates and the difficulty of 
keeping funds invested have reduced trust 
income and, correspondingly, trust commis- 
sions. Rates of commission on the older 
business on our books, arranged before the 
days of so many burdensome and expensive 
tax reports and accounting, do not begin to 
compensate for the responsibility and work 
involved in administration. This problem 
is common to all fiduciary institutions and 
is the subject of constant study by trust of- 
ficials. Some worthwhile progress in the 
matter of rates has been made by mutual 
discussion and arrangement with co-trus- 
tees and beneficiaries. 
The department’s operations have been 
undergoing careful study and as a result, the 





COMPLETE 


TRUST 


SERVICE 


One complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 
Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


Ciry Nationa Bank 


AND 


flow of work has been much simplified and 
improved. The administrator system has 
been expanded and new office arrangements 
are now being completed to enable us more 
conveniently to serve our clients. 

The severe decline in real estate values 
and the bankruptcy of the larger part of 
our railroad system have brought serious 
defaults in income and serious problems 
for trustees. It is to be hoped that a grad- 
ual return of more wholesome business con- 
ditions will cure many of these ills. 


WILLIAM FULTON KURTZ—Pennsylvania 
Company for Insurances on Lives and Granting 
Annuities. 


The earnings of our Trust Department 
during 1939 were substantially greater 
than those for 1938. It is also gratifying 
to note growth in our personal trust di- 
vision and evidence that more and more 
of our customers are availing themselves 
of the services rendered by this important 
department of our Company. Under the 
guidance of the Executive Committee of 
the Board and the Trust Investment Com- 
mittee, the officers and employees of the 
Company have continued their businesslike 


TRUST COMPANY of Chicago 


administration of the estates entrusted to 
our care. 


SAMUEL F. HOUSTON—The Real Estate Trust 
Co. 


* 
Pittsburgh, Pennsylvania 


Contributing to the sharp decline in the 
net profit of the Trust Department for the 
year 1939 was the lower income from the 
trusts and estates on which our recurring 
income commissions are based, fewer large 
estates in the process of administration 
where we were able to take fees. 


During the year the Trust Departments 
at the Dollar Savings and Trust, Oakland, 
and South Side Branches have been con- 
solidated in the Main Office, and a consid- 
erable saving has been effected. This has 
been made possible by the introduction of 
new equipment and a system which has ex- 
pedited and economized the conduct of the 
Department, and been a real satisfaction to 
our customers. Publicity has been rein- 
stated as a factor in sales promotion, and 
should show good results. 

L. H. GETHOEFER—Peoples-Pittsburgh © Trust 





Providence, Rhode Island 


The growth of the Trust Department since 
it was organized in 1929 has indeed been 
- gratifying. Year by year more depositors 
and shareholders have availed themselves 
of its facilities. Because of increased taxes 
and the complexity of administration re- 
quirements, our clients have become more 
and more interested in the planning of their 
estates, and in conferences our officers note 
an increasing confidence in the services of 
the Corporate Fiduciary. 

ALBERT R. PLANT—Blackstone Canal National 

Bank. 

7 


Dallas, Texas 


The Trust Department enjoyed its second 
best year in its history. Its gross receipts 
for the year 1939 amounted to $85,224, which 
is 16% per cent in excess of the gross earn- 
ings for the preceding year. During the 
last ten years, including the year 1939, the 
Department has grossed in earnings $703,- 
428. The earnings for the year 1939 are 
approximately $15,000., or about 19 per cent 
in excess of the average for the last ten 
years. 


During 1939 the Department received new 
accounts aggregating in book value $4,270,- 
440, and it closed accounts of $1,176,714. 
A comparison of these figures shows a gain 
in book value of $3,093,725.00. 


The total recorded accounts at the end 
of the year 1939 amounted to $49,183,003.00. 
This figure covers the book value of all ac- 
counts that we have, apportioned into cor- 
porate trusts, court trusts, and private 
trusts. The number of total accounts 
totaled 304. 


ROSSER J. COKE—General Attorney, First Na- 
tional Bank in Dallas. 


Seattle, Washington 


Individuals are using our trust facilities 


in a greater number each year. However, 
in common with most other trust institu- 
tions, we have experienced a declining de- 
mand by corporations for our services, such 
as trustee for bond issues or registrar and 
transfer agent for stock issues. This condi- 
tion is the result of general inactivity in 
the long-term capital markets, and the re- 
luctance of many corporations to borrow 
publicly except for refinancing. Offsetting 
this loss to some extent, we have noted a 
growing number of appointments by fed- 
eral and public agencies for new develop- 
ment programs. 
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The percentage of net income from gross 
trust earnings has been somewhat less, due 
to increasing cost of operation. The ac- 
cumulation and study of factual informa- 
tion regarding investments, intricate tax 
problems with ever-changing regulations 
and decisions, and the proper disposal of 
distressed properties which are received in 
estates have added substantially to the ex- 
pense and responsibility of the corporate 
trustee. No corresponding increase in com- 
pensation may be expected so long as the 
yield on sound investments remains at the 
present low level. 

The investment of all trust funds is lim- 
ited to a list of securities previously ap- 
proved by the Board of Directors. All trusts 
are subject to constant review by our Trust 
Investment Committee, which is appointed 
by the Board and reports weekly. 

We especially solicit appointments in the 
vicinity of any one of our branches. Per- 
sonal attention to local problems and the 
management of properties is accomplished 
through the cooperation of our branch man- 
agers. 

M. A. ARNOLD—Seattle-First National Bank. 


2 
Brockville, (Ont.) Canada 


Estates, trusts and agency assets amount- 
ed to $800,994, an increase of $128,383 over 
the preceding year. 

Brockville Trust & Savings Co. 


& 
Halifax, Nova Scotia, Canada 


The conservative methods of valuing the 
Assets of the Company have been contin- 
ued, and the figures in the Balance Sheet 
at which the Capital and Guaranteed In- 
vestment Securities are entered are below 
the corresponding market quotations. The 
Assets of Estates, Trusts and Agencies 
are for the most part recorded at the in- 
ventory, or original, figures. 

Again, this year, an encouraging in- 
crease is shown in Assets under Adminis- 
tration, and this time it is the growth of 
the Estates, Trusts and Agencies Section 
of the business which has caused the total 


Assets to reach the figure of $62,486,720.44. 


F. B. McCURDY—Eastern Trust Co. 
» 


London, (Ont.) Canada 


Assets of estates, trusts and agencies 
have advanced from $26,502,000 to $26,955,- 
000—an increase of $453,000. 

T. G. MEREDITH, Canada Trust Company. 





Trust business in the care of your Com- 
pany as executor and trustee continues to 
show steady expansion. Estates, trusts and 
agencies stand at $38,342,399. 

ARTHUR MEIGHEN—London & Western Trusts 

Co., Ltd. 

s 


Montreal, Canada 


In the face of these difficult international 
conditions the business of the Crown Trust 
Company has shown progress during 1939 
and the results have been gratifying. In 
the capacity of executor, trustee or agent 
the Company has given conservative advice 
and service to many estates, beneficiaries 
and other clients and has administered as- 
sets of considerable volume and value and 
of every description in which people of all 
walks of life in Canada and elsewhere are 
directly interested. 

The total value of new estates coming 
under the control of the Crown Trust Com- 
pany as executor during 1939 has been the 
largest in any one year in the Company’s 
history. Our total of estates, trusts and 
agencies under administration of the Com- 
pany is $34,679,003. also the largest in our 
history. Many new wills have been made 
during the year in which the Crown Trust 
Company has been named as one of the 
executors. 

IRVING P. REXFORD—Crown Trust Co. 


The Estates and Trusts Department has 
been kept active and the Company had been 
called upon to act as Executor under many 
additional Wills during the past twelve 
months, there being an increase of nearly 
$9,000,000. in Trust assets under admin- 
istration. This indicated the growing con- 
fidence of the public in our Company to 
manage Estates and Trusts and that this 
Department is showing steady growth. 

The Company’s Bond Department had not 
been as active as usual, due to the almost 
complete lack of corporation borrowings 
through the medium of bond issues, but 
this deficiency had been largely made up 
by services in reorganizations. 


The Transfer Department is a division 
of the Company’s activities where satisfac- 
tory earnings are largely dependent on 
the activity of the Stock Markets and as 
the latter have had another quiet year, 
earnings are still below normal, although 
the Department was able to record a small 
increase over the previous year. 

F. G. DONALDSON—Montreal Trust Co. 


In matters concerning trusts 
in Delaware, the Equitable 
places its half century of 
experience at your disposal. 


EQUITABLE 


TRUST COMPANY 
WILMINGTON, DELAWARE 


Assets of Estates, Trusts and Agency Ac- 
counts in our hands showed an increase of 
$31,000,000 (to $764,805,081). Net profits 
(of the entire Company) showed an increase 
of $10,313. (to $454,503). The increase in 
business was particularly noticeable in Es- 
tates and Trusts. ' 

R. P. JELLETT—Royal Trust Co. 

* 


Owen Sound, (Ont.) Canada 


Our Estates Department continues to 
show substantial growth with an increase 
of $536,397. and estates under administra- 
tion now total $1,331,319. Being closely as- 
sociated with the business of the Company 
and estates department in particular, I be- 
speak the advantages to be received from 
this Department; and if you have not al- 
ready done so, I would like you to seriously 
consider the appointment of this Company 
as your Executor and Trustee. 

Cc. A. FLEMING—The Grey & Bruce Trust and 

Savings Co. 

e 


Toronto, Canada 


The earnings of the Company are $365,- 
141., slightly more than last year, and have 
permitted the payment of the regular divi- 
dend of 8 per cent. The gross earnings 


- were made up to the extent of 66.69 per cent 


of the earnings of the service departments 
(Estates, Corporate Trust, Transfer and 
Real Estate). The total assets under ad- 
ministration are $305,636,977., an increase 


‘of $22,882,000. One gratifying feature is 


the increase of $21,317,875 in Estates, Trusts 
and Agency Account (to $275,969,897). It 
is one of the great strengths of our busi- 
ness that the service departments have con- 
tributed proportionately as well as abso- 
lutely more and more to the Company’s in- 
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come. The value of the bonds for which 
our Company, through the Corporate Trust 
Department, acts as trustee, and the shares 
for which we act as transfer agent through 
our Transfer Department, in each case run 
into hundreds of millions. 

J. M. MACDONNELL—National Trust Co., Ltd. 


* 

Assets under administration in the Es- 
tates, Trusts and Agencies section are up 
$1,929,006 for a total of $215,179,748. Our 
new business for 1939 gave us the fourth 
largest volume in our history, being exceed- 
ed only by the years 1929, 1930 and 1931 
when asset values of course were generally 
much higher than they are today. 


W. G. WATSON—Toronto General Trusts Corp. 
= 


Winnepeg, Canada 


Our Estate, Trust and Agency business 
has developed steadily and is our most im- 
portant activity in volume and earnings. As- 
sets under administration are $14,641,802. 

C. S. RILEY—The Northern Trusts Co. 

Se 


75 Years of Service 


The First National Bank and Trust Com- 
pany of Minneapolis recently completely 
75 years of service. The bank had its 


origin in the private banking firm of Sidle, 
Wolford and Company, established in 1857, 
one year before Minnesota became a state. 
In 1864 the firm incorporated under a 
state charter as The Minneapolis Bank. 
Very soon thereafter, in response to the 
urgent call of President Lincoln, a national 


charter was secured. Jacob Sidle became 
the first president of the bank and contin- 
ued in office until his death in 1888, when 
he was succeeded by his brother, Henry G. 
Sidle. 


From the very start the First National 
Bank had the support and guidance of 
substantial citizens of the young community 
and enjoyed a steady growth. Deposits 
grew as capital expanded and by 1891 ex- 
ceeded $5,000,000. The bank felt the pinch 
of the difficult times which followed the 
panic of 1893 but, thanks to courageous 
action on the part of stockholders and di- 
rectors, weathered the storm without loss 
to a single depositor. In 1894 Captain John 
Martin, a pioneer lumber man and one of 
the bank’s directors, was elected president 
in place of Mr. Sidle, who retired. 

At the end of 1900 the First National 
absorbed the Nicollet National Bank. In 
1915 it consolidated with the Security Na- 
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tional Bank under the title First and Secur- 
ity National Bank. At that time, the First 
and Security National ranked sixteenth in 
size among national banks in the United 
States, with deposits of $50,446,000. F. A. 
Chamberlain, former president of the Se- 
curity National, became president of the 
consolidated institution and Frank M. 
Prince, president of the First National 
since 1905, became chairman of the board 
of directors. In 1917, Clive T. Jaffray was 
elected president, replacing Mr. Chamber- 
lain who became chairman of the Executive 
Committee, which position he still holds. 


Extension of First National service on a 
city-wide basis began in 1922 when the 
bank acquired three neighborhood banks. 
Others were added by purchase or organi- 
zation soon after and the present “First 
National Group” includes three branch of- 
fices, and four affiliated banks. 


For many years a close community of in- 
terest had existed between the First Na- 
tional Bank and Minneapolis Trust Com- 
pany which was established in 1888. In 
1913, the relation was cemented by an 
agreement which made stockholders of the 
two institutions identical. Ten years later 
a similar agreement was effected with 
stockholders of the Hennepin County Sav- 
ings Bank and in 1927 the savings bank 
and trust company were consolidated under 
the name of First Minneapolis Trust Com- 
pany, which merged with the First National 
Bank in 1933 as First National Bank and 
Trust Company. 


Mr. Jaffray served as president of the 
bank until 1924 when he resigned to accept 
the presidency of the Minneapolis, St. Paul 
and Sault Ste. Marie Railway. During his 
twenty-nine years of service, deposits in- 
creased from $2,393,000 in 1895 to $72,117,- 
000. Upon Mr. Jaffray’s resignation, Mr. 
Chamberlain resumed the presidency, serv- 
ing until July 30, 1926. 

Another merger brought into the organ- 
ization the man who today is president of 
the bank—Lyman E. Wakefield—when in 
1935 the Wells-Dickey Trust Company 
merged with Minneapolis Trust Company, 
of which Mr. Wakefield was a vice pres- 
ident. 

The remarkable growth of this institu- 
tion, from deposits of $5,000,000 in 1900 to 
$150,000,000 in 1939, is indicative of the 
splendid leadership which it has enjoyed 
since its organization. Its trust department 
has grown to one of the finest in the Mid- 
West. 





New Business 


OR two months this department has 

toted around in its brief-case the 
eleven “Basic Principles of Trust Adver- 
tising” presented by Albert Journeay, 
vice-president of The Purse Company, in 
the January Bulletin of the American 
Institute of Banking, waiting for a 
chance to deal faithfully with them. 
The trouble was that this is the kind of 
topic marked in newspaper galleys 
“G.A.T.”—“Good Any Time”—so it got 
pushed aside by things that couldn’t 
wait. But now... get set, Albert; here 
she comes! 

This is rare good stuff; so good the 
present cantankerous co-laborer in this 
same: vineyard can’t resist the tempta- 
tion to try to make it just a little bet- 
ter. It is indeed “Good Any Time”: any 
time in the next fifty years. Provided, 
of course, civilization lasts that long; 
and provided every bank and trust com- 
pany hasn’t, by that time, really learned 
these principles for itself. But do you 
honestly think there’s much danger? 

Woodrow Wilson didn’t have much 
luck with fourteen points; maybe eleven 
will fare better; but there’s rather re- 
markably good precedent for ten. To 
our notion, Points 8 and 9 rather over- 
lap. 

Now let’s take the eleven up in order, 
injecting comment as the spirit moves. 


1. Don’t shoot blindly. Know your 
market. Know what you have to 
sell. 

Check, double-check, and underline! 

. Build your campaign soundly and 
completely. Then, if you have bud- 
get troubles, whittle off the least 
important items. 


Seems to this department this puts the 
cart before the horse. The time to fight 
out the budget question, once and for all, 
is before laying out your program (in- 
cidentally, we prefer “program” to “cam- 
paign.” Trust advertising ought not to 
be just a campaign; it should be a life- 
long, continuing and inherent part of the 
total institutional effort.) We've been 


guilty, ourselves, of that common human 
practice, in preparing an advertising 
budget, of including a few extra babies 
to have something to throw to the wolves. 
Perhaps, so long as bank executives re- 
main as indifferent and bull-headed about 
advertising as most of them, we fear, 
still are—so long as they think an execu- 
tive’s duty is discharged by automatically 
cutting something out of every appro- 
priation, without any real reason or 
knowledge of the merits of the case— 
such counter-phenagling is excusable. 
But we wouldn’t call it a “basic princi- 
ple.” 


3. Persistence is a cardinal virtue of 
advertising. The trust advertiser’s 
job is never done. Follow the pros- °* 
pect to the grave; then put his 
heirs on your list. Many of the 
wills that were changed or with- 
drawn in recent years are now ma- 
turing, and their loss is keenly felt. 
Banks could have retained a good- 
ly percentage of these had the man 
whose business was “on the books” 
not become the forgotten man. 


Check again; and underline. But 
aren’t we mixing up two different things 
—hboth, to be sure, indispensable—per- 
sistence in prospect cultivation and per- 
sistence in customer cultivation? One 
shouldn’t go on saying the same things 
to the man who has accepted your story 
and given you his trust, that you say 
to the man who has still to be won. 


4. The prospect is primarily interest- 
ed in what you can do for him rath- 
er than.in what a great institu- 
tion yours undoubtedly is. 


Triple-check and amen; three rousing 
cheers and a shower of bouquets! 


5. Don’t overstate. 
Same comment as on Point 4, plus; 
and see point 8. 


6. Don’t overestimate the prospect’s 
knowledge of your service. 
Again, bravo! A mistake only to be 
avoided by constant vigilance. 
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7. Don’t take two years to do a job 
that can be done in one. “It is 
later than you think.” 

If this refers to stinginess and tim- 
idity in advertising budget-making, 
bravo! But the phrasing might be hap- 
pier; trust advertising’s job can neither 
be done in two years nor in one. It is 
never done. 

8. Maintain the quality of your ad- 
vertising on a par with your ser- 
vice. Of course, if you have a weak 
department, you can use weak ad- 
vertising. 

. Don’t send a boy on a man’s job. 
Your advertising must have suffi- 
cient power to do the job assigned 
to it. 

Bank executives of the type that main- 
tain weak trust departments are not in 
our experience very sensitive to sarcasm. 
Weak advertising is always and every- 
where a waste of money. If you have a 
weak department, don’t advertise at all. 
Why not substitute for these two points 
something like this: 
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“8. If you are going to have a trust 
department at all, make up your 
mind to have just as good and 
strong a one as you can. Set up 
and carry out a complete, sound de- 
velopment policy; and include as a 
basic element in that policy as 
strong, consistent and persuasive 
an advertising program as your 
best thought, energy and money can 
give you.” 

10. The advertising of the trust de- 
partment is of vital interest to all 
the bank’s employees. As the de- 
partment grows, so grows the op- 
portunity of every one connected 
with the institution. By helping it 
to grow, you can literally lift your- 
selves by your own bootstraps. 

Swell; true and worth saying. (Yes, 

and we all know some trust officers that 
give you the impression they’re still 
wearing bootstraps.) 

11. Copywriting is not usually a trust 
officer’s strong point. Ordinarily, 
the better trust officer he is, the 
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less qualified he is to write the ad- 
vertising of his department. That 
is properly the work of the trained 
copywriter, the engineer of human 
emotions. The trust officer is, how- 
ever, the best source of pertinent 
suggestions that the copywriter 
has. 

So profoundly and emphatically true 
that we’d like to see it said even more 
strongly. Perhaps Mr. Journeay felt 
he had to say it gently, not to ruffle the 
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vanities of certain prospects or clients. 
But the truth is, there is no more wide- 
spread or costly fallacy (as common 
among commercial and industrial exec- 
utives as among trust officers) than the 
conceit of otherwise able men that they 
know how to write advertising. It is the 
cross of the advertising man that he is 
the practitioner of perhaps the one art 
that looks much easier than it really is. 
Isn’t it just like the “Jolly Testator Who 
Writes His Own Will?” 


Institutional Management of Estates 


ECENT New York decisions present 

clearly two aspects of fiduciary ser- 

vice which mark the distinction between 

individual and institutional management 
of estates and trusts. 

“A wise and economical administration 
of the estate doubtless would be accomp- 
lished by a disinterested corporate ad- 
ministrator,” is the conclusion of the 
Appellate Division (Third Department) 
of the Supreme Court of New York in 
Matter of Perrin, decided Jan. 10, 1940. 
It appears that appellant desired to be 
appointed coadministrator on the ground 
that he was the legitimate son of dece- 
dent, a fact which the other administra- 
tors denied. In view of the mutual hos- 
tility which existed, “a harmonious rela- 
tion between appellant and his coadmin- 
istrators is hardly likely to be expected 
... Should the contending parties be per- 
suaded of that fact (that a corporate ad- 
ministrator would be desirable) and all 
renounce, such an appointment might be 
made either by this court or the surro- 
gate.” 

Objection to disbursements by indi- 
vidual trustees for investment counsel 
and accounting services was overruled by 
the Suffolk. County (N. Y.) Surrogate 
in Matter of Greata, 172 Misc. 955, on 
the ground that “they were actually and 
necessarily made for the benefit of the 
estate.” The court went on to point out 
that the decision in Matter of Gutman, 
171 Mise. 680, in which services by in- 
vestment counsel were disapproved,’ “‘is 
too broad and that the circumstances in 


each case should control .... In other 
words, if one of the large New York 
banks was trustee it would have the fa- 
cilities in its own possession for such 
counsel to be applied to its own account 
as trustee and would not need to obtain 
other investment counsel, while with 
trustees who are individuals in need of 
such advice they would necessarily have 
to pay for it.” 


Admitting the existence of trust de- 
partments with not too well equipped 
investment personnel, query whether the 
rationale of this decision is not an argu- 
ment for higher fees for corporate trus- 
tees. If the individual is to receive the 
same compensation while imposing an ad- 
ditional expense on the estate, it would 
seem that the professional trustee should 
be paid for special qualifications and ser- 
vice. 


In this field of trust business (voluntary 
trusts and agency accounts) a very sub- 
stantial improvement can be made provided 
we are willing to develop factual informa- 
tion permitting an analysis of each type of 
trust business in total and of the specific 
accounts appearing in each type in detail 
and are then willing to set our fee after 
considering what it is going to cost us to 
render the service rather than to arbitrar- 
ily set it as a percentage of income or 
principal without considering what it will 
cost us to keep our part of the contract.— 
JOHN J. DRISCOLL, JR., of Driscoll Mil- 
let & Co., Philadelphia, before Wisconsin 
Bankers Assn. Conference, Jan. 1940. 





“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin. 


Col. John S. Hammond 
Soldier, Banker, Promoter 


Colonel John Stevens Hammond, U.S.A., 
retired, former chairman of the board of 
Madison Square Garden Corporation, named 
the Guaranty Trust Company of New York 
co-executor, with his brother, General 
Thomas S. Hammond, of his estate, which 
save for specific bequests to the Colonel’s 
two sons and stepson, is left to his widow. 


Col. Hammond is generally credited with 
the introduction and popularization of hock- 
ey 2s a major winter professional sport in 
the United States, bringing the newly 
formed professional team of the New York 
Americans to the Garden, after hockey had 
proven successful on a professional basis in 
Canada. Himself a famous athlete at West 
Point and later one of the best polo players 
in the U. S. Army, with two brothers who 
played on famous Michigan football teams, 
Col. Hammond was persuaded by the late 
Tex Rickard to take an active interest in 
the Garden and after Mr. Rickard’s death 
he became head of the institution. 


Samuel M. Vauclain 


Industrialist 


The Fidelity-Philadelphia Trust Company 
shares with three children—Jacques L., 
Charles Parry and Anne—of Samuel M. 
Vauclain, the responsibilities of executor of 
the estate of the multi-millionaire locomo- 
tive builder, who rose from an apprentice- 
ship in the Pennsylvania Railroad shops to 
be president and chairman of the board of 
the Baldwin Locomotive Works. 
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Mr. Vauclain, eighty-three when he died, 
was one of the last and in many ways most 
picturesque of the “elder statesmen” of 
pre-war American industry. Starting at 
sixteen in a shop where the twelve-hour 
day was the rule, marrying at the age of 
twenty-three on $8.40 a week, inventor, de- 
signer of the first compound steam locomo- 
tive in America, in later years he became 
his company’s world-wide salesman, and in- 
troduced American-built locomotives in Po- 
land, Rumania, Russia and Japan. Under 
his management the Baldwin Locomotive 
Works built the huge Eddystone plant in 
which, during the first world war, 1,959,954 
rifles were manufactured for the U. S. 
Army. 


Mrs. Sarah H. Joslyn 


Philanthropist 


Reputedly Nebraska’s wealthiest woman, 
and often described as “Omaha’s first citi- 
zen,” Mrs. Sarah H. Joslyn named the 
United States National Bank of Omaha 
and her attorney, Fred A. Wright, execu- 
tors of her will, which left $250,000 to an 
adopted daughter, Mrs. David Magowan of 
Scarsdale, N. Y., and her three children; 
specific bequests to twenty-six other rela- 
tives and to twelve former employees and 
friends; and to sixteen educational, of 
otherwise benevolent institutions. 

The total of the specific bequests is $650,. 
000, and the residuary estate, expected to 
amount to upward of $2,500,000, is left to 
the Joslyn Memorial, a museum founded by 
Mrs. Joslyn in her lifetime in memory of 
her husband, and already endowed by her 
with $4,600,000. 





Mrs. Joslyn was the widow of George 
A. Joslyn, founder of the Western News- 
paper Union, who left her a fortune origin- 
ally estimated to have been $15,000,000, but 
reduced by her many benefactions to 
around $3,200,000 at the time of her death. 


James Paige 


Attorney and Law Professor 


James Paige, for forty-five years profes- 
sor of law at the University of Minnesota, 
said to have “educated more lawyers than 
any other man living,” whose former stu- 
dents are to be found in every state in the 
Union, named the First National Bank and 
Trust Company of Minneapolis co-executor, 
with his widow Mrs. Mabeth Hurd Paige, 
of his will disposing of an estate estimated 
at $130,000. The bank is also trustee of 
the trust fund set up under the will for 
the benefit of Mrs. Paige and the remainder 
heirs. He was graduated from the Uni- 


versity of Minnesota law school with its 
first class, in 1890, and joined the faculty 
immediately’ thereafter. 


Franklin T. Miller 


Publisher — Construction Advisor 


Franklin T. Miller, former president of 
the F. W. Dodge Corporation, publishers 
of architectural and engineering magazines 
and leading authorities on the building in- 
dustry, named his widow and the Newton 
(Mass.) Trust Company, of which Mr. Miller 
was a director, as executors of his will. Mr. 
Miller served during the war as director 
of the Division of Construction and De- 
velopment for the United States Department 
of Labor, and was an assistant to ex- 
President Hoover during the latter’s service 
as Secretary of Commerce. 


James Hardesty Thompson 


Insurance Executive 


Six Maryland hospitals and benevolent 
institutions will ultimately share the re- 
mainder of a trust fund set up under the 
will of James Hardesty Thompson, former 
vice-president of the Maryland Casualty 
Company. The Safe Deposit and Trust 
Company of Baltimore is named executor 
and trustee. A joint life estate in trust 
is created out of the residuary estate for 
two sisters, the remainder to be divided 
among Johns Hopkins Hospital, Hospital 
for Consumptives of Maryland, Hospital 
for the Women of Maryland, the Home for 
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Incurables, the Maryland School for the 
Blind and the Florence Crittenden Mission. 


Charles Phelps 
Attorney, State Official 


The Hartford-Connecticut Trust Com- 
pany has been made co-executor with Mrs. 
Elsie Sykes Phelps, widow of the decedent, 
under the will of Charles Phelps, Connecti- 
cut’s first Attorney General, and a mem- 
ber of the Connecticut bar since 1877. Mr. 
Phelps, graduate of Wesleyan University in 
1875, was elected Attorney General of Con- 
necticut in 1898 in the first election held 
after the creation of the office. 


William D. Haggard 


Medical Leader 


The Nashville Trust Company is appoint- 
ed executor and trustee under the will of 
Dr. William D. Haggard, past president of 
the American Medical Association and one 
of the leading surgeons of the South. After 
specific bequests, including that of the Hag- 
gard Clinic, which he founded, with its 
equipment, to the younger physicians asso- 
ciated with him, Dr. Haggard directed that 
the residue of his estate be held in trust 
for his two sons and daughter, distribut- 
able to them as each attains the age of 
forty years. 

Dr. Haggard was one of the few men 
who had been successively president of each 
of the three great American medical socie- 
ties—the American Medical Association, the 
Inter-State Postgraduate Medical Associa- 
tion of North America, and the American 
College of Surgeons. He was also active 
in organizing the Southern Surgical Asso- 
ciation and was at one time its president. 
He was also professor of surgery and clin- 
ical surgery at Vanderbilt University. 


John B. Tonkin 
Utilities Leader 


John B. Tonkin, former president of the 
People’s Natural Gas Company of Pitts- 
burgh, named the Peoples-Pittsburgh Trust 
Company co-executor and co-trustee with 
his widow, Mrs. May S. Tonkin, in a will 
which left his residuary estate in trust for 
her benefit. Mr. Tonkin was for many 
years a leader in the natural gas industry, 
and was also a director of the Peoples- 
Pittsburgh Trust Company. 





Justice Alfred Frankenthaler 
New York Jurist 


Supreme Court Justice Alfred Franken- 
thaler of New York appointed his widow, 
Mrs. Martha L. Frankenthaler, William E. 
Russell and Joseph B. Miller executors of 
his estate, and in his will created a trust 
fund for the benefit of his wife and three 
daughters. Mrs. Frankenthaler is to have 
a life interest in two-thirds of the residual 
estate, the daughters each a one-ninth in- 
terest, and contingent remainders in their 
mother’s trust. The daughters’ direct in- 
heritances are to be held in trust for them 
until they reach the age of twenty-five. 


Justice Frankenthaler was one of the 
country’s leading authorities on real estate 
law, and six years ago was appointed by 
the Appellate Division of the New York 
Supreme Court to head a special term to 
hear and dispose of all matters relating to 
the reorganization of title and mortgage 
guarantee companies and the rehabilitation 
of guaranteed mortgages and mortgage cer- 
tificates. In the chaotic condition of New 
York real estate at that time, Justice 
Frankenthaler found it necessary, by a ser- 
ies of decisions, virtually to rewrite and 
extend the law governing loans on real es- 
tate, to disentangle conflicting claims and 
protect the rights of investors. 


Edwin Markham 


Poet 


The author of “The Man With The Hoe,” 
who at one time reputedly had accumulated 
$250,000 from his writings and lectures, 
but who lost it all through unwise invest- 
ment, left a holographic will bequeathing 
his library of some 15,000 volumes to Wag- 
ner College, Staten Island, with the re- 
quest that it be separately housed in fire- 
proof quarters. The Markham homestead 
on Staten Island was left to the poet’s only 
son and the sole survivor of his family, 
Virgil Markham. 


Heywood Broun 
Newspaper Columnist—Author 


An estate of about $10,000 was left by 
Heywood Broun, newspaper columnist, au- 
thor and founder of the American News- 
paper Guild, C. I. O. affiliated union of re- 
porters and editorial writers. Its princi- 
pal item is a ninety-acre country home near 
Stamford, Conn. This is to be shared equal- 
ly between the widow and a son by a pre- 
vious marriage. Morris L. Ernst, promin- 
ent liberal attorney, is executor. 
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James Burke 
Inventor 


James Burke, internationally known elec- 
trical engineer and inventor, and at one 
time president of the Edison Pioneers, com- 
posed of the men associated with Thomas 
A. Edison in the great inventor’s early 
years, appointed John B. Brooks of Erie, 
Pa., his executor, directing him to convert 
the estate into cash and with the proceeds 
purchase life annuities for eleven bene- 
ficiaries, chiefly close relatives. 


Ralph Hitz 
Hotel Man 


Ralph Hitz, who rose from bus boy in a 
minor Broadway restaurant to managing 
head of one of the nation’s largest and most 
successful hotel chains, only to die at the 
age of forty-eight, left an estate of $36,000, 
which he directed should be distributed, 
three-fourths to his widow, who is execu- 
trix, one-twentieth to one of his sons and 
fovr-twentieths to the other son. 


William H. Perkins 
Banker 


William Huntington Perkins, president 
of the Bank of America prior to its merger 
with the National City Bank, failed to 
leave a valid will to dispose of an estate of 
approximately $1,000,000, according to af- 
fidavits submitted in the New York Surro- 
gates’ Court by his sister and his former 
attorney, Joseph B. Lynch. 

A paper purporting to be Mr. Perkins’ 
will, dated in 1930, was found un-witnessed 
and therefore invalid in New York. To 
Mr. Lynch’s suggestions in 1937 that his 
firm should draw a will for him, Mr. Per- 
kins replied that he “knew enough about 
wills to draw his own.” 


Floyd K. Richtmyer 
Scientist 


One of the world’s leading authorities on 
the X-ray, Dean Floyd K. Richtmyer of the 
Graduate School of Cornell University, 
named his widow, Mrs. Bernice K. Richt- 
myer, executrix of his estate. 

A graduate of Cornell, Dr. Richtmyer was 
successively instructor, Professor of Physics 
and Dean of the Graduate School of his 
Alma Mater,'and at the same time, through 
his own research, developed X-ray protec- 
tive screens of great value to the medical 
profession. He was a former president of 
the American Physical Society. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles — H. L. SUTHERLAND, 
vice-president of Bank of America, has been 
transferred from Los Angeles to an execu- 
tive position in the bank’s California-Mont- 
gomery office in the San Francisc> district. 
ANDREW BLACKMORE has been ap- 
pointed to head the Los Angeles business 
extension department. 


San Francisco — After a remarkably 
splendid service over ,the past 31 years, 
FRANK H. LOUGHER has resigned as 
trust officer in charge of the trust depart- 
ment of the Anglo-California National 
Bank. One of the outstanding figures in 
Western trust circles, he has served as pres- 
ident of the Associated Trust Companies of 
Central California, and president of the 
Trust Division, California Bankers Assn. 
A polished and forceful speaker at Pacific 
Coast trust and banking conferences, Mr. 
Lougher is well known nationally to readers 
of Trusts and Estates where his addresses 
have recorded many of the notable develop- 
ments of that highly productive section. A 
host of friends throughout the country will 
be glad to learn that Mr. Lougher has been 
recovering from the illness sustained and 
contemplates early renewal of his affilia- 
tion with the fiduciary fraternity. 


LAURENCE H. THARP, trust officer, 
is acting head of the trust department, and 
WILLIAM H. THOMSON, who came from 
the executive vice-presidency of The Cali- 


fornia Bank in Los Angeles early last year, 
is president of the Anglo. 

San Francisco—J. M. FISCHER has been 
appointed assistant vice-president and WIL- 
LIAM T. DUNN assistant cashier, main 
office, Bank of America. 


DELAWARE 


Wilmington—Thomas Mowbray, presi- 
dent of the Security Trust Company, an- 
nounces the election of EDWIN P. NEILAN 
as associate trust officer, effective April 
first. Mr. Neilan has been Trust Examiner 
of the Federal Reserve Bank of Philadel- 
phia since August 1937, having started in 
trust work with the Houston (Texas) Land 
& Trust Company in 1928. (See page 274.) 


DISTRICT OF COLUMBIA 


Washington—BARNUM L. COLTON has 
been promoted from real estate officer to 
vice-president of National Savings & Trust 
Company; W. HILES PARDOE from as- 
sistant real estate officer to real estate of- 
ficer. 


FLORIDA 


Palm Beach—COMER J. KIMBALL has 
been elected vice-president and investment 
officer of the First National Bank. 

St. Petersburg—J. E. BRYAN has been 
promoted from vice-president and cashier to 
executive vice-president, and S. R. THOM- 
SON from ass'stant cashier to assistant 
vice-president of Union Trust Company. 


Trust Men Recently Elected To Vice Presidencies 


L. W. McRAE 
Citizens & Southern Natl. Bank 
Savannah, Ga. 


JOHN M. ZUBER 
Ohio Citizens Trust Co. 
Toledo 


W. G. WATSON 
Toronto (Canada) General 
Trusts Corp. 
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GEORGIA 


Atlanta—ROBERT L. CLEMENT has 
been elected vice-president of Citizens & 
Southern National Bank. 


Atlanta—J. E. DENMARK has been 
elected assistant vice-president of the Fed- 
eral Reserve Bank of Atlanta. Mr. Den- 
mark was trust examiner, having come to 
the Federal Reserve in 1932 from the State 
Banking Department, and is a graduate of 
University of Georgia and Atlanta Law 
School. 


Augusta—FRED B. GNANN has been 
appointed assistant trust officer of the Citi- 
zens & Southern National Bank. 


Savannah—L. W. McRAE, trust officer, 
has been elected vice-president; H. H. Hill, 
vice-president, has been transferred from 
Augusta to the Savannah office as vice- 
president and trust officer by the Citizens 
& Southern National Bank. 


KENTUCKY 


Louisville—F. C. ADAMS, assistant vice- 
president of the Fidelity & Columbia Trust 
Company, has resigned to join Health Asso- 
ciates, of Louisville and Cincinnati, as spe- 


cialist in estate analysis and inheritance 
taxes. 


LOUISIANA 


Baton Rouge—L. M. JORDAN, L. J. 
PERSAC and A. L. RETTIG have been 
elected assistant vice-presidents, and C. G. 
McANDREW and REYNAUD STARING 
appointed assistant cashiers of the City Na- 
tional Bank. 


MASSACHUSETTS 


WILLIAM E. CHAMBERLAIN has re- 
signed as Assistant Vice President of the 
State Street Trust Company, Boston, to be- 
come Secretary and Executive Director of 
Boston Metropolitan Chapter, the American 
Red Cross. 


MICHIGAN 


Monroe—J. D. COOK has been elected 
president, V. A. CUTMORE, trust officer, 
WILLIAM REICKS and IRVING NEW- 
COMER vice-presidents and ROBEL 
MEIER cashier of the merged Monroe 
State Savings Bank and Dansard State 
Bank, which takes the name of the former 
institution. VIVIAN MORTON, ROY 
LEIDEL and FRED FISHER have been 
appointed assistant cashiers. Former di- 
rectors of the Monroe State Savings Bank 
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were re-elected, and Mr. Newcomer was 
elected a director. 


MISSOURI 


St. Louis—F. D. McDONALD, formerly 
assistant trust officer, and ROBERT T. 
HENSLEY, of Hensley, Krause & Hensley, 
have been elected trust officers of Mutual 
Bank and Trust Company; GEORGE R. 
BRADBURY was advanced to assistant 
trust officer. 


NEBRASKA 


Lincoln—MILTON F. BARLOW, past 
president of the American Institute of 
Banking, will join the First Trust Company 
on March1. He is a member of the Nebras- 
ka Bar and since 1936 has been cashier of 
The National Citizens Bank of Mankato, 
Minn. 


NEW JERSEY 


Millburn—JOHN T. WILSON has been 
appointed assistant trust officer and assist- 
ant cashier of the First National Bank. 

Montclair—FREDERICK A. WRIGHT 
has been appointed an assistant cashier of 
the First National Bank & Trust Company. 


Newark—JOHN F. FAY has been ap- 
pointed assistant trust officer of the Feder- 
al Trust Company. 

Newark—ELMER BOAN has been elect- 
ed second vice-president of the Citizens 
branch, and HARRY BEAUMONT assist- 
ant secretary-treasurer of the Fidelity Un- 
ion Trust Company. 


NEW YORK 


Albany—PAUL H. CRANE, DOUGLAS 
W. OLCOTT and CLARENCE W. STE- 
VENS have been elected vice-presidents of 
the Mechanics and Farmers Bank. Mr. 
Crane comes to Albany from Montclair, 
N. J. Mr. Stevens is cashier of the bank. 
Mr. Olcott is a great-grandson of Thomas 
Olcott, who was the Mechanics and Far- 
mers’ first President. 


Bath—THOMAS E. SLINEY, treasurer 
of Farmers & Mechanics Trust Company, 
has been elected also trust officer, succeed- 
ing in that capacity Fred R. Webster, vice 
president and chairman of the board. 


New York—Guaranty Trust Company an- 
nounces the following appointments: AR- 
THUR E. BURKE, from Corporate Trust 
Officer to Vice President; CHARLES M. 
SCHMIDT, from Second Vice President to 
Vice President; OLIVER R. BROOKS, 
HERBERT E. TWYEFFORT, WINFRED 





C. BLOOM, HARRY J. KELLY, and WIL- 
LIAM A. McRITCHIE from Assistant 
Trust Officers to Trust Officers. JOSEPH 
C. SUTTERY was appointed Assistant 
Secretary. 

Arthur E. Burke, who was born in New 
York City, entered the service of the Com- 
pany, as a messenger in 1910, and transfer- 
red to the Trust Department in 1911, being 
appointed Corporate Trust Officer in June, 
1927. He is a member of the Executive 
Committee of the Corporate Fiduciaries 
Association of New York. 

Mr. Schmidt joined the Guaranty in 1911, 
served in the Transfer, Tellers and Custody 
Divisions of the Trust Department, being 
appointed Assistant Secretary in 1919, and 
Second Vice-President in 1927. He is a 
member of the Executive Committee of the 
New York Stock Transfer Assn. 


OHIO 


Piqua—WARREN S. GRAVETT, former- 
ly trust officer and cashier, has been elected 
executive vice-president, and GEORGE L. 
GENTNER, former assistant trust officer 
and assistant cashier, cashier, and A. E. 
BUCHANAN and C. B. MILLER appoint- 
ed assistant cashiers of the Citizens Na- 
tional Bank & Trust Company. 

Steubenville—C. R. SMITH, treasurer, 
has been elected vice-president and treas- 
urer, and J. H. SINDLINGER, assistant 
secretary and assistant treasurer, both also 
being elected directors of the Union Savings 
Bank & Trust Company. 

Toledo—SEYMOUR H. HOFF has been 
elected executive vice-president, H. C. 
DOWNING secretary; JOHN M. ZUBER, 
formerly trust officer, vice-president and 
trust officer; H. W. KREAMER was nam- 
ed auditor, and A. B. BARE assistant secre- 
tary and assistant treasurer, of the Ohio 
Citizens Trust Company. 


PENNSYLVANIA 


Mahanoy City—JAMES A. DOLPHIN 
has been elected president of the Merchants 
Banking Trust Company. 

Philadelphia—WILLIAM R. JACKSON 
has been elected trust officer of the Liberty 
Title & Trust Company, and J. HARRISON 
JONES has been appointed assistant treas- 
urer. 


Philadelphia—HARRY F. RICHARDS, 
formerly vice-president of the Integrity 
Trust Company, now in liquidation, and 
formerly president of the Federal Trust 
Company, has been appointed a special 
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representative of the Central-Penn National 
Bank. 

Philadelphia—FRANK J. McGLINN has 
been elected president of the Mitten Bank 
and Trust Company. 


CANADA 


Vancouver—HENRY W. GIVENS has 
retired as superintendent of western 
branches of The Huron and Erie Mortgage 
Corporation and The Canada Trust Com- 
pany, after fifty years’ service with these 
companies. 

Vancouver—J. S. SHAKESPEARE, for- 
merly estates officer of the Vancouver 
branch of the Toronto General Trusts Cor- 
poration, has been appointed manager of 
the Vancouver office of the Montreal Trust 
Company. 

———_————— 


Trust Institution Briefs 


Birmingham, Ala.—The First National 


Bank has increased its capital to $10,300,- 
000, giving it the largest capital fund of any 
bank in the Deep South. The new capital 
structure is comprised in $3,800,000 of “A” 
preferred and $4,600,000 of common stock; 
surplus of $1,163,000; and $737,000 in undi- 


vided profits. The change in capitalization 
included the retirement of $2,500,000 of 4% 
“B” preferred stock. 

Miami, Fla—The name of the Gables 
Trust Company has been changed to Secur- 
ity Trust Company. 

Hillsboro, I1l—The Montgomery County 
Loan & Trust Company has changed its 
name to The Montgomery County Bank. 

Louisville, Ky.—Lee P. Miller, vice presi- 
dent of the Fidelity & Columbia Trust Com- 
pany, has been appointed a trustee of the 
University of Louisville. 

Atlantic City, N. J—The Bankers Trust 
Company of Atlantic City has suspended 
operations, and has been turned over to the 
State Banking Department for liquidation. 
The institution was a member of the Fed- 
eral Deposit Insurance Corporation. 
Larchmont, N. Y.—The Insurance Loan 
Trust Company of Mount Kisco has merged 
with the Trust Company of Larchmont, 
which will in future operate a branch in 
Mount Kisco. 

Syracuse, N. Y.—Arrangements have been 
completed for the re-organization and re- 
capitalization of the First Trust and Deposit 
Company of this city, involving the absorp- 
tion of the Baldwinsville State Bank of 
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Baldwinsville, an F.D.1.C. loan of about 
$25,000,000 for the liquidation of unsatis- 
factory assets of the two banks, and a $5,- 
500,000 subscription by the Reconstruction 
Finance Corporation to preferred capital 
stock of the new bank. 


White River Junction, Vt.—The Inter- 
State Trust Company of this town has taken 
over the Hartford Savings Bank & Trust 
Company, another local institution. Depos- 
its of the combined banks total approxi- 
mately $1,900,000. In connection: with the 
merger, the F.D.I.C. has made a loan of 
$195,000 on assets of the Hartford Savings. 

Spokane, Wash.—Election of directors at 
the annual meeting of the Old National 
Bank & Union Trust Company proved a vic- 
tory for the group headed by A. W. Wither- 
spoon, who opposed the plan of the former 
management to sell the banking interests 
to a larger institution which would operate 
the business on a branch basis. 


Obituaries 


George M. Reynolds 


GEORGE McCLELLAND REYNOLDS, 
chairman of the Continental Illinois Bank 
& Trust Company, of Chicago, died at Pas- 
adena, California, on February 26, at the 
age of 75. Born at Panora, Iowa, of pion- 
eering stock, he began business life as a 
clerk in the general store, and at the age 
of fifteen, got a job in the Guthrie County 
National Bank of Panora, of which, eight 
years later, he was cashier and manager. 
At thirty he was president of the Des 
Moines National Bank, and in 1897 went to 
Chicago as cashier of the Continental Na- 
tional Bank, whose president he became in 
1906, and which under his leadership, 
through successive mergers and _ steady 
growth, became the present pre-eminent 
Continental Illinois Bank & Trust Co. 


Grant Fitch 


GRANT FITCH, former president and 
chairman of the board of the National Ex- 
change Bank of Milwaukee, and a director 
of the Marine National Exchange Bank into 
which that institution was merged in 1930, 
died in Milwaukee on February 23. He 
was eighty years old. He had been con- 
tinuously in the service of the bank since 
1881, successively occupying the posts of 
assistant cashier, cashier, vice-president, 
president, chairman of the board of direc- 
tors and chairman of the executive commit- 
tee. 
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Norman R. Morison 


NORMAN R. MORISON, vice-president 
and trust officer of the San Diego Trust & 
Savings Bank, died in that city on February 
28 as the result of a heart attack. 

Mr. Morison had been prominent in bank- 
ing and trust work since 1920, having been 
vice president and trust officer of another 
local institution before coming to the San 
Diego Trust & Savings in 1927. Previously 
a practicing attorney in Sterling, Colo., 
Mr. Morison served as a member of the 
Executive Committee of the Trust Division 
of the California Bankers Association. 


John W. Roeder 


JOHN W. ROEDER, vice-president and 
trust officer, and a director of the Peoples’ 
National Bank of Brooklyn, and a former 
president of the Kings County Bankers’ 
Association, died this month. 


Willard P. Schenck 


WILLARD P. SCHENCK, vice-president 
and secretary of the Brooklyn Trust Com- 
pany, died March 7 at 71 years of age. He 
spent his entire life in Brooklyn, beginning 
his banking career as a junior clerk in the 
Long Island Loan & Trust Company in 
1888. He became secretary of the Brooklyn 
Trust Company, with which the Long Is- 
land Loan & Trust Company had merged 
in 1916, and became vice-president in 1924. 


S. J. Shepherd 


S. J. SHEPHERD, trust counsel of the 
National Bank of Commerce of Memphis, 
died February 21, at the age of 79, after 
nearly forty years’ continuous service as a 
bank executive. 


a 


Peasant Cart for Premier’s Hearse 


The will of the assassinated Premier of 
Roumania, Armand Calinescu, read by King 
Carol II at the Crown Council meeting, ask- 
ed that he be carried to his grave in a peas- 
ant cart drawn by six oxen. 

In a trembling voice, the King read “I 
beg my son to be wise and think of the 
name I leave him—an honorable name I 
inherited from my father. I wish to be bur- 
ied at Arges by the side of my father and 
I ask to be taken to the tomb in a peasant 
cart drawn by six oxen.” 

Arges, in Southern Roumania, is where 
King Ferdinand and Queen Marie are bur- 
ied. 





Current Crust and Probate Literature 


Excerpts from Selected Articles 


LEGAL LISTS IN TRUST INVEST- 
MENT* 


Yale Law Journal, March 1940. 


B es range of securities allowed and 
the types of specifications imposed by 
the legislatures of particular states are 
as variable as at common law. Unfortun- 
ately the courts are still in confusion on 
the effect of such statutes upon the trus- 
tee’s discretion to select investments not 
within the protected category. No clear 
definition or method of ascertaining the 
difference between a “mandatory” statute 
and a “permissive” or “directory” statute 
has been formulated. 

Statutes held to be mandatory are said 
to prohibit absolutely any deviation from 
the prescribed lists without specific au- 
thority from the court or settlor to do so. 
Failure to conform with the statutory man- 
date constitutes a breach of trust and the 
violator automatically becomes liable for 
all losses from whatever cause, regardless 
of the actual value of the security as an 
investment or the amount of prudence in- 
volved. Thus, where prior court authori- 
zation is specifically required, it has been 
held that courts are powerless later to 
ratify investments previously made. Also, 
where the list for guardians purports to 
be exclusive, investments in other secur- 
ities, even if deemed proper for other 
trustees, are unauthorized. The quest for 
the prudent investment becomes mired in 
a maze of technicalities and the trustee’s 
liability determined without reference to 
prudent conduct. 

The second type of statutory specification, 
and by far the more usual, is the so-called 
permissive statute. Usually expressed in 
such terms as “the trustee may invest“ or 


*cf. Howard, “Investment Powers for Today’s 
Needs,” in this issue. 


“it shall be lawful to invest,” followed by 
the types of securities deemed permissible, 
such statutes are said to create a “pro- 
tective haven” for the trustee and a strong 
presumption of good faith and sound dis- 
cretion for any investments selected from 
the favored category. Automatic liability 
for any losses suffered in any non-legal . 
security does not follow. Proof of due care 
and prudence as required under the Massa- 
chusetts rule may justify deviations from 
the permitted lists. 

A third limitation upon the trustee’s 
discretion to select securities other than 
those receiving legislative approval arises 
in a few states from a narrow construc- 
tion of the permissive statute in the light 
of previous judicial restrictions. In New 
York, Wisconsin and other states origin- 
ally adopting the New York rule at com- 
mon law, despite the fact that the words 
of the statute were permissive only, they 
were judicially construed as mandatory. 
Indicative that future cases may correct 
the strained construction involved, recent 
pronouncements of the New York courts 
have prepared the way for total emascula- 
tion of this false promise. 

It seems clear [as a result of Stark v. 
National City Bank*] that New York may 
soon join the states operating under the 
usual permissive statute. 


Retention of Non-Legals 


The trustee’s duties toward non-legals 
received from the settlor, and his duties 
with regard to his own investments, legal 
when made but subsequently falling out 
of the protected category, should be and 
usually are identical. The fact that the 
settlor indulged in speculative enterprises 
during his own control over the funds in- 


*Reported in August 1938 Trust Companies, page 
247. 
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volved should not be regarded as an indi- 
cation of authority in the trustee to con- 
tinue to endanger the corpus in like man- 
ner. Unless the instrument or a statute 
gives authority to retain, a duty to convert 
all non-legal investments is therefore usual- 
ly imposed upon the fiduciary today. 


General phrases culled from judicial opin- 
ions cannot be accepted as sufficiently pre- 
cise to enable fiduciaries to determine their 
exact responsibilities. Usual statements of 
the rules governing such retention are ex- 
pressed in two theoretically different forms, 
largely dependent upon the type of statute 
or rule of court governing original invest- 
ments by the fiduciary within the particular 
jurisdiction. 

1. The trustee is under a duty to con- 
vert all non-legal investments within a 
reasonable time and invest in legal secur- 
ties. Under such an approach, the trustee 
is deprived of the power to exercise dis- 
cretion regarding the advisability of dis- 
posing of such securities regardless of the 
value of the investment or justification for 
postponing sale. The rule is a natural 
implication of positive statutory demands 
in regard to original investments. 


2. The trustee is under a duty to con- 
vert all non-legals within a reasonable 
time, unless, in exceptional circumstances, 
in the exercise of good faith and sound dis- 
cretion, retention is deemed prudent. This 
slight variation of the standard of the 
trustee’s conduct in regard to retention 
bears close resemblance to that governing 
original investments under the permissive 
statute. The courts are given greater lee- 
way in protecting the diligent trustee in 
retaining non-legal securities, and con- 
versely, his liability is thereby rendered 
more unpredictable. 


Both courts and legislatures, in recog- 
nition of the dilemma confronting the trus- 
tee forced to sell in a chaotic period, and 
to avoid mass dumping of securities upon 
an already depressed market, have been 
forced to relax more stringent rules com- 
pelling immediate conversion. 

The trustee will normally be protected 
in following permission and liable for fail- 
ure to follow direction. Inherent in both 
authority in the instrument and under the 
many statutes permitting retention, are the 
basic requirements of prudence and care. 
As protective guides for the uninitiated 
trustee, the rules are useless and mislead- 
ing. Uniformity in result is necessarily 
and probably justifiably a lost cause. 
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Restrictions on Corporate Trustees Eased 


The advantages of some sort of legisla- 
tive assistance for the uninitiated trustee 
and of providing more exactly restrictions 
than the rule of prudence might seem to 
require, justifies such legislative action. 
The uncertainties of the Massachusetts rule 
rendered his position extremely precar- 
ious. Undoubtedly, individual instances of 
the failure of legislative standards to in- 
sure selection of sound investments are 
numerous. To define statutory tests which 
admit a high percentage of all sound se- 
curities without also qualifying a substan- 
tial volume of questionable obligations is 
probably an impossible task. Factors de- 
terminative of sound investment policies in 
varying economic trends are largely incap- 
able of reduction to fixed formulae. Sud- 
den financial depressions play havoc with 
statutory safeguards, and legislative action 
is undoubtedly slow and cumbersome in 
relieving the many problems thus present- 
ed to the diligent trustee. 


Nevertheless, conservative eligibility tests 
for prudent trust investments have been in- 
strumental in improving the quality of in- 
vestment portfolios. For the inexperienced 
individual trustee legislative approval has 
probably constituted a welcome “protective 
haven” from misleading and elusive judi- 
cial standards of prudence and sound dis- 
cretion. With the advent of the highly 
efficient corporate trustee, however, the 
limitations of the usual legal categories 
proved unduly restrictive. Lists origin- 
ally for the guidance of the less experienced 
individual fiduciary tend to impede diligent 
and prudent efforts to exert assertedly 
superior abilities. Also, concentration of 
the enormous mass of trust funds at their 
disposal within the confined limits of the 
legal categories tended to raise the prices 
of such securities and result in artificially 
low income returns for the beneficiaries 
with coincidentally decreased fees for the 
trustee. 


Several states, in recognition of the pe- 
culiar problems and allegedly superior in- 
vestment abilities of such fiduciaries, enact- 
ed extensive statutes solely applicable to 
trust companies. Many states again ex- 
tended existing lists for all trustees. Many 
bestowed special powers in courts and ad- 
ministrative agencies to select and period- 
ically revise lists unrestrained by the usual 
statutory qualifications. 
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The Massachusetts Rule for 
Trust Companies 


However, bitter denunciation of the so- 
called “legislative straight-jackets” con- 
tinue to come from corporate trustees. Fur- 
ther extension of the legal lists would seem 
to be both undesirable and unnecessary. 
Constant extension of the permitted fields 
must include more dangerous and specula- 
tive securities and subject the beneficiaries 
to increased dangers of disastrous losses. 
Less competent trustees may be tempted to 
indulge in speculative enterprises which re- 
quire more constant supervision and inten- 
sive examination than they are equipped 
to control. The policy of protecting the 
beneficiaries and at the same time offering 
well-defined “protective havens” for the 
inexperienced trustee in his quest for pru- 
dent trust. investments would seem to just- 
ify sacrificing the attractive but often ques- 
tionable investment theories propounded by 
the larger trust companies. Further, in 
accordance with the asserted desires for 
unrestrained discretion in handling trust 
accounts, corporate fiduciaries have for 
years urged that complete discretionary 
powers and exculpatory clauses be incor- 
porated in trust instruments. Typical in- 
vestment clauses attempt completely to ob- 
literate any and all judicial or statutory 
limitations upon their powers in disposing 
of the funds in their control. 

Since legislative specification performs 
no necessary function for fiduciaries thus 
actually unrestrained in their handling of 
trust funds, complete abolition of any legis- 
lative authorization of permissible invest- 
ments for corporate trustees may be desir- 
able. Asserted competence and problems 
peculiar to the corporate fiduciary have long 
justified separate and distinctive treatment 
from that pertaining to the individual 


trustee. Retention of the restrictive legal 
lists for individuals, and reversion to the 
unrestrained discretion of the Massachu- 
setts rule for corporate trustees would seem 
to offer the best solution of the problem 
presented. 


To compensate for thus extending the 
powers of the corporate fiduciary and insure 
proper protection for the beneficiaries, ade- 
quate authority already exists for imposing 
upon such trustees standards of care more 
exacting than those required of the indi- 
vidual. Further, examination of trust port- 
folios by trained bank and trust company 
examiners, analogous to that now imposed 
upon banking departments, would be war- 
ranted. 


a 


POLICIES THAT MAKE FOR 
TRUST PROFITS 


GEORGE H. ARNOLD, Vice President and Trust 
Officer, Illinois National Bank and Trust Co., 
Rockford, Ill. The Burroughs Clearing House, 
March, 1940. 


SATISFACTORY level of performance 

in a trust department demands that 
certain minimum functions be well per- 
formed, whether the department has only 
half a dozen trusts or a hundred. The de- 
partment which includes in its personnel 
people who know how to develop trust busi- 
ness can usually get the volume and the 
profitable type of account. 


Every impartial survey of trust activities 
over a widespread area has disclosed that 
most trust departments lose money, that 
the banks involved would be better off if 
they had never entered the trust field. The 
reason is usually that the community can- 
not conceivably generate a sufficient vol- 
ume of trusts to pay the cost of handling 
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them. It takes a good-sized city to pro- 
vide enough trust business to staff and oper- 
ate one competent trust department. And 
in the cities large enough to justify a trust 
department, enough banks usually have en- 
tered the competition so that the profitable 
trust department is today an exception. 


When we undertook to develop the trust 
department of this newly organized bank 
back in 1931, we figured that the one pos- 
sible source of a steady flow of trust busi- 
ness would be the lawyers of the commun- 
ity. So we set about formulating policies 
and working methods that would bring 
about a productive sort of relationship be- 
tween the legal profession and the bank. 

The results have justified the decision. 
Today we have over $13,000,000 in trust as- 
sets, a substantial volume in an industrial 
city of 85,000 population, and our totals have 
increased each year. 


Distributing Legal Business 


Rule Number 1 is that we do nothing to 
decrease the total volume of law business 
available to the attorneys of our commun- 
ity. The statute prohibiting the corporate 
practice of law would not prevent our hand- 
ling a good many of our own miscellaneous 


and incidental legal jobs, such as drawing 


up deeds and leases. What does prevent 
such activity is our policy of turning all 
legal work over to attorneys. 

We are renting a store, let us say, that 
belongs in one of our trust estates. We 
turn over the lease job to a young lawyer 
whose practice is still in the formative stage 
where a fee of even $5 is more than wel- 
come. He comes in to find out what we 
want the lease to contain. Thus he learns 
the route to our trust department, sees our 
layout and our organization of half a dozen 
employees. Moreover, he feels toward us 
exactly what anyone feels toward an out- 
sider who gives him a piece of business, 
large or small. 

There are other small assignments, such 
as examining titles to properties on which 
we are buying mortgages. But also there 
are larger jobs. We attempt to use com- 
mon sense in distributing our work. If 
these assignments are passed around where 
they logically fit, most of them will be well 
handled and well received. We are careful 
to play no favorites. 

Rule Number 2 is that we overlook no 
good opportunity to make the right sort 
of contact with the legal profession. The 
contact that comes when a lawyer drops in 
to talk over our work with us is one of the 
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best. Equally auspicious is his feeling 
when we pay him. When we have a check 
of any sort for a local attorney, I person- 
ally deliver it to him. 

As a member of the bar I attend all 
meetings of lawyers, whether these are 
business sessions of the bar association or 
summer picnics. No doubt the local pro- 
fession regarded us as very aggressive in- 
deed during the early years when we were 
getting acquainted. We lost no opportun- 
ity to emphasize to the lawyers that we 
create law business for them, rather than 
decrease the total volume in the commun- 
ity. Also, we told them again and again 
that all of our facilities and experience in 
the handling of trust work and will work 
were at their disposal. Gradually the word 
got around that any lawyer in search of 
forms covering trust agreements could find 
a sizable library of these in the bank’s files. 
Since then, we have had a good many vis- 
its from attorneys who want our criticism 
or our suggestions in work within our 
specialized field. 

After a lawyer has developed the habit 
of coming in and talking with some of us; 
he inevitably gets to thinking more in terms 
of estates than he had previously thought. 
Naturally this leads to his dealing with 
more estate matters. And what would you, 
as a lawyer, do under such circumstances 
when a situation arose that required the ser- 
vices of a trustee? 


Necessity of Good Personnel 


The department with a good organization 
of personnel is successful and profitable. 
Conversely, the department with inadequate 
organization is usually a money-loser if all 
of its costs are included in the analysis. 


Our own department, with its three men 
and three girls, is large enough so that 
everything can be handled systematically, 
with adequate records and nothing left to 
fallible memory. Likewise, the overlapping 
of experience in the department is such that 
even though half the people should be away 
on any given day, the routine could proceed 
normally. To be sure, if the man who looks 
out for investments is absent, there will be 
no bond switches that day. But the checks 
will go out to beneficiaries, statements will 
be rendered, coupons and mortgage interest 
will be collected, credits and debits entered 
on the books. And if anyone—donor, bene- 
ficiary, or their attorney—comes in and de- 
mands information about a trust, the in- 
formation can be provided from the records 
by the people who are on hand. 





A good many so-called “downstate” trust 
departments are set up with much smaller 
personnel—say one man and a girl or two. 
Under such circumstances, the man hardly 
dares leave the institution for more than a 
day. He gets little opportunity to place 
himself in contact with people through 
whom the department will be exposed to 
new accounts. He is unable to attend con- 
ventions and conferences where he can be 
brought up to date on developments in the 
trust field. In brief, the department is 
greatly hampered in its development. 

Part of the same topic is the necessity 
for comprehensive and economical systems. 
Admittedly, a small trust department can- 
not afford all of the modern machinery that 
a metropolitan department employs, simply 
because the smaller outfit lacks the volume 
to employ the equipment profitably. But 
the small department can attain satisfac- 
tory standards of speed and accuracy only 
if it makes use of the best equipment that 
fits its size, and also if it uses the most 
efficient routines. 


Adequate Fees 


The [Illinois Bankers Association has 
worked out a schedule based on some com- 
prehensive cost studies in trust departments 
outside of Chicago, and has recommended 
its adoption by all downstate institutions. 
We use this scale, now, so set that it pro- 
vides a profit on any trust business, except- 
ing only those guardian and conservator ac- 
counts that the courts turn over to institu- 
tions as a matter of public service. 

Some of the accounts that came to us from 
predecessor institutions, and some of those 
that we accepted in our earliest years, were 
on fee bases that fell short of the charges 
that were subsequently determined to be 
fair. Once we had settled on a higher scale 
of charges as our minimum, we undertook 
to get these older trusts shifted over to the 
new scale. In one year we resigned, or 
were relieved, from sixty accounts that 
could not be made profitable. Today, ex- 
cepting only the guardianships and con- 
servatorships, we have very few trusts in- 
deed that will not yield a profit under any 
circumstances now forseeable. 

One good way to handle profitably many 
small accounts that could not stand charges 
that would permit them to stand on their 
own feet with normal handling is to put into 
government bonds all of the assets in the 
very smallest trusts; small as the yield is, 
it nets more to the beneficiary than if we 
made the higher charge we should have to 
make if each trust were invested according 
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to individual considerations. Consequence 
is that all of our tiny trusts are just about 
identical in content.’ If we have to shift the 
investment in one of these trusts for mar- 
ket reasons, we also have to shift the in- 
vestments in all of them—and do. The re- 
sult is that it is all handled with one mo- 
tion of the investment function, the most 
expensive part of our organization. The 
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only doubling up of effort due to multipli- 
city of trust accounts comes in clerical and 
bookkeeping portions of the job, which are 
handled mechanically and at low per-item 
cost. 

We have learned from experience in build- 
ing a successful department that our meth- 
ods work out satisfactorily—and this is the 
ultimate test. 





Binests 


How the Law Controls Trust Opera- 
tions—Irrevocable Life Insurance 


Trusts 


LAWRENCE R. 

Monthly, Feb. 1940. 

Discusses estate taxation of life insur- 
ante proceeds, analyzing the first two de- 
cisions in the Bailey case, Chase National 
Bank v. United States, Lang v. United 
States, and other leading decisions on the 
subject. Because of the uncertainty which 
surrounds the inclusion of such proceeds 
in decedent estates, author suggests that 
trust officials counsel the establishment of 
funded insurance trusts as a means of re- 
ducing the taxable estate in accordance with 
the settlor’s intentions. Although no im- 
mediate income tax saving will be effected, 
reduction of the estate tax would be a com- 
pensating factor. 


Federal Regulation of Inheritance 


EDMOND N. CAHN. University of Pennsylvania 
Law Review, Jan. 1940. 


After an introductory discussion of the 
absence of probate jurisdiction of federal 
courts, this excellent article traces the 
means by which the national government 
helps to determine, with respect to inheri- 
tance, (a) how much can be bequeathed, 
(b) to whom, (c) at what time, (d) in 
what form. Mr. Cahn’s thesis is that, with 
the transmutation of the American national 
economy from agricultural to capitalistic 
and industrial, the subject matter of in- 
heritance has become a thing of national 
rather purely local concern (in the larger 
estates, he admits). Again, the extent to 
which the government’s tax program has 
operated on the national economy has given 
rise to the new “juridical fact” that the 
federal government does regulate the dis- 
position of large estates. 

After pointing out that “taxation repre- 
sents the indissoluble fusion of both 
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revenue-raising and regulation,” the author 
states that the high federal death taxes 
have “served more to deflect the stream of 
inheritance than to scoop water out of it,” 
meaning that heirs are now “receiving their 
inheritance in the form of life insurance, 
trusts, legal life estates, and special pow- 
ers of appointment, not because these are 
essentially the preferences of the ancestors, 
but because they are favored with the grace 
of tax immunity.” 


Savings and Loan Association Shares 
as Legal Investments for Funds of 
Fiduciaries, Financial Institutions, 
and Public Officials 


HORACE RUSSELL and DAVID A. BRIDE- 
WELL. Legal Bulletin of United States Building 
and Loan League. 


This is an analysis and compilation, as of 
January 1, 1940, of the statutes in the 
various states which authorize investment 
of trust funds, etc., in savings and laon 
association shares. All but 9 states have 
enacted legislation which expressly permits 
investment in shares of either Federal or 
state associations or both, according to 
Messrs. Russell and Bridewell. In addition 
to setting forth the statutory provisions, 
the pamphlet contains a table summarizing 
in tabular form these provisions. 


Withdrawal of Registration State- 
= Under the Trust Indenture 
ct 


Iowa Law Review, Jan. 1940. 


Under the Trust Indenture Act, a distinc- 
tion is made between securities which are 
required to be registered under the Secur- 
ities Act and those which are not, with 
respect to whether an applicant may with- 
draw his statement prior to its effective 
date. The Trust Indenture Act expressly 
permits withdrawal of a statement cover- 





ing a proposed issue of securities not re- 
quired to be registered, but is silent as to 
those which must be registered. This note 
discusses the possible judicial interpreta- 
tions of the Act in view of Jones v. S.E.C., 
in which the Supreme Court,.prior to the 
Indenture Act’s passage, upheld an appli- 
cant’s right to withdraw. The conclusion 
is that withdrawal of a statement of regis- 
terable securities should be denied. 


Provision for Dependents: The Eng- 
lish Inheritance Act of 1938 


Harvard Law Review, Jan. 1940. 


Suggests consideration of extending the 
British system of restrictions on free testa- 
tion to American jurisdictions. The English 
Act, derived from legislation in other parts 
of the Empire, gives probate courts power 
to order reasonable provision for mainten- 
ance out of the income of an estate of any 
testator who does not make reasonable pro- 
vision for his or her spouse, unmarried or 
disabled daughters, and minor or disabled 
sons. While the protection of widows un- 
der the law of American jurisdictions is 
fairly complete, although haphazard, and 
preventing testator from justifiably disin- 
heriting an unworthy spouse, that afforded 
to children is not nearly so _ broad 
as would seem desirable. “The objection 
that the discretionary system of the English 
Act imposes an impossible task upon the 
courts seems questionable in the light of 
the success of the system in New Zealand.” 
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Execution of Trusts (Emergency Pro- 
visions) Act, 1939 


Journal of the Institute of Bankers (London), 

Jan. 1940. 

Annotates the various sections of this 
Act which permit trustees and others to 
delegate the execution of their fiduciary 
powers to another while they are engaged 
in war service and for one month there- 
after. 


Effect of Testamentary Provisions on 
Executors’ Fees 


Michigan Law Review, Jan. 1940. 

This comment considers (a) cases where 
the will expressly denies compensation; (b) 
cases where compensation greater or lesser 
than that provided by statute is set forth; 
(c) problems arising under statutes per- 
mitting renunciation of the will provisions; 
(d) cases where the executor is also a leg- 
atee; and (e) cases where unusual extran- 
eous circumstances evist. Concludes that 
testator’s common law right to determine his 
executor’s compensation has been limited. 


Probate Courts and Procedure 


PROF. THOMAS E. ATKINSON. Journal of 
American Judicature Society, Dec. 1939 and Feb. 
1940. 


These are the second and last of a series 
of articles by the same author, pointing out 
the unsatisfactory nature of probate court 
procedure and offering constructive sug- 
gestions for improvement. 


Other Articles and Notes on Rerent Berisions 


Assignment of Accounts Receivable as 
Affected by the Chandler Act, by Ralph 
R. Neuhoff—lIllinois Law Rev., Jan. 


Net Estate for Purposes of Determining 
Extent of Executor’s Reimbursement from 
Beneficiary of Insurance Policies (United 
States Trust Co. v. Sears) Virginia Law 
Rev., Feb. Also in Minnesota Law Rev., 
Feb. 


Correlation of Federal Gift and Estate 
Taxes (Sanford v. Commr. U. S.) Texas 
Law Rev., Feb. Also in Georgetown Law 
Journal, Jan. 


Community Property Laws as Applied to 
Life Insurance, by W. O. Huie—Texas Law 
Rev., Feb. 


Income and Principal—Distribution of 
Money Received for Surrender of Lease 


(O’Keeffe’s Estate, N. Y.) Minnesota Law 
Rev., Feb. 


Investments Legal for Corporate Fidu- 
ciaries (in Ohio), by Frank S. Rowley— 
Univ. of Cincinnati Law Rev., Jan. 


Trusts—Self Dealing (First National 
Bank v. Basham, Ala.) Virginia Law Rev., 
Feb. 

When Prior Will is not Revoked by Revo- 
cation Clause in Later Will (Allen V. Bee- 
mer, Ill.) N. Y. Law Journal, Feb. 8. 

Life Insurance Policy Not Subject to 
Federal Estate Tax (Chase Natl. Bank v. 
U. S., Fed.) Georgetown Law Journal, Jan. 

Practice of Law-Function Incidental to 
Corporate Business of Trust Company 
(Merrick v. American Security and Trust 
Co., U. S.) Georgetown Law Journal, Jan. 
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Dependent Relative Revocation—Partial 
Invalidity of Codicil (Blackford v. Ander- 
son, Ia.) Missouri Law Rev., Jan. Also 
in Minnesota Law Rev., Jan. ° 


Judicial Refusal to Sanction Tangible- 
Intangible Classification for Tax Avoidance 
Purposes (Pearson v. McGraw, U. S.) Illi- 
nois Law Rev., Jan. 

The History of Ademption, by Joseph 
Warren—lowa Law Rev., Jan. 


Trusts and Decedents’ Estates (in the 
Wisconsin Supreme Court, 1939), by How- 
ard L. Hall—Wisconsin Law Rev., Jan. 


Incidence of Inheritance Taxes (Rippel 
v. King, N. J.) Boston Univ. Law Rev., 
Jan. 

“The First Words in a Deed and the 
Last in a Will Prevail,” by Alvin E. Evans 
—Kentucky Law Journal, Nov. 1939. 


Evidence of Incapacity to Bear Children 
Admitted to Validate Gift Apparently Void 
for Remoteness (Exham v. Beamish, Ire- 
land) Harvard Law Rev., Jan. 


Dower as Succession for Purposes of 
Federal Estate Tax (Mayer v. Reinecke, 
Fed.) Minnesota Law Rev., Jan. 


Federal Income Taxation—Currently Dis- 
tributable Income of Trusts—(Spreckels v. 
Commr.,. Fed.) —Minnesota Law Rev., Jan. 


Spendthrift Trusts—Right of Trust Es- 
tate to Reach Trustee—Beneficiary’s Inter- 
est to Recover for Breach of Trust ,Blake- 
more v. Jones, Mass.) Minnesota Law 
Rev., Jan. 
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Federal Estate Tax—Life Insurance Pay- 
able to Specific Beneficiary (Bailey v. U. S. 
and Chase Natl. Bank v. U. S.)—Michigan 
Law Review, Dec. 1939. Also in Virginia 
Law Review, Jan. 1940. 


Federal Estate Tax—Joint Tenancy—Re- 
troactivity (U. S. v. Jacobs)—Michigan 
Law Review, Dec. 1939. 


Construction of Gifts to “Heirs” and the 
Like, by A. James Casner—Harvard Law 
Review, Dec. 1939. 


Intermediate Income on Contingent Resi- 
duary Gift Held to Pass by Intestacy (Al- 
len v. Burkhiser, N. J.)—Harvard Law Re- 
view, Dec. 1939. 


Work of the Mississippi Supreme Court 
(Wills, Probate and Trusts), by William I. 
McKay—Mississippi Law Journal, Oct. 
1939. 


Income Taxation of Trust in Complete 
Discharge of Settlor’s Duty (Leonard v. 
Helvering, C.C.A.2)—Texas Law Review, 
Dec. 1939. Also in Georgetown Law Jour- 
nal, Dec. 1939. 


Testamentary Capacity to Make a Will 
in Michigan—Notre Dame Lawyer, Nov. 
1939. 


Federal Income Taxation—Exemption as 
Inheritance of Receipts Under Agreement 
Not to Contest Will (Lyeth v. Hoey, U. S.) 
—Minnesota Law Review, Dec. 1939. 


A Revaluation of Cy Pres.—Yale Law 
Journal, Dec. 1939. 


New Books 


Thompson on Real Property 


GEORGE W. THOMPSON. The 
Co. Volume Four. 


Maintaining the high standard established 
in the first three volumes (see Review in 
January Trusts and Estates, page 99) is 
this fourth book in the set of twelve which 
will comprise a monumental opus on mod- 
ern real property law. On occasion, the 
author, in his endeavor thoroughly to cover 
every phase of the subject, is led to repeti- 
tion of material or statement. This may be 
attributable to the mass of judicial decisions 
with which Mr. Thompson had to deal, 
resulting in inevitable duplication. Obvious- 
ly, however, such treatment is preferable 
to sketchy and incomplete coverage. 


Bobbs-Merrill 


This volume continues the discussion of 
the landlord and tenant relationship, pre- 
senting an exposition of the rights and lia- 
bilities of the parties in such matters as 
waste, nuisance and duty to repair. The 
various bases of cotenancy are then anal- 
yzed, including joint tenancy, tenancy in 
common and by the entirety, and coparcen- 
ary estates. Conditional and qualified es- 
tates are dealt with, with special reference 
to void conditions. 

The final portion of this volume is taken 
up with discussion of future estates such 
as reversions, remainders, executory es- 
tates and powers, with a section devoted to 
the Rule in Shelley’s Case. 

The remaining volumes are anticipated 
with great interest. 





Estates Practice Guide 


HOMER I. HARRIS. Baker, Voorhis & Co. 
pps. $12. 


It is unfortunate that the author address- 
ed himself in the opening chapters of this 
work to problems in drafting wills and test- 
amentary trusts; unfortunate because this 
section of the book falls far short of the 
quality of the main body of the volume. 
On a subject where clarity of expression is 
so vital, Counselor Harris is often ambigu- 
ous and sometimes misleading. Nor is the 
arrangement particularly convenient, with 
the text material in one chapter and the 
suggested clauses in another. 

As for the remainder of the book (the 
above mentioned chapters occupy only some 
70 pages), it is definitely helpful to the New 
York practitioner (treatment is confined to 
New York law and procedure). A wealth 
of forms, actual illustrations, hints and 
guides on all major phases of estates prac- 
tice—these combine to atone for the de- 
ficiencies of the earlier sections. 

a 
Turning Points in Business Cycles 


LEONARD P. AYRES. Macmillan. 214 


$2.75. 


1281 


pps. 


Tides in the Affairs of Men 


E. L. SMITH. Macmillan. 178 pps. 


$2.00. 


These two volumes are both concerned 
with causal factors in business cycles. Col. 
Ayres places the emphasis upon “Changes 
in the volumes of inflows of new funds into 
business enterprise.” In support of his 
thesis he presents a historical picture of 
business over the last century and shows 
the role of new financing in the important 
cycles. Mr. Smith, on the other hand, feels 
that the explanation of the cycle is found 
outside the usual run of economic data. He 
attributes the movements of the cycle to 
changes in mass psychology which in turn 
are conditioned by changes in solar radia- 
tion. Since the data concerning the latter 
are not adequate, he suggests analyzing 
recorded weather data which tend to re- 
flect all relevant changes in the quantity 
and quality of solar radiation. 

a 
Government and Economic Life. 


LEVERETT S. LYON, MYRON W. WATKINS, 
and VICTOR ABRAMSON. Brookings. $3. 519 
pps. : 


This is the first of a two volume study 
showing the relationship between govern- 
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ment and business. After discussing the 
basic concepts concerning this relationship, 
attention is given to such matters as bank- 
ruptcy and reorganization, patents, mone- 
tary mechanism, regulation of competition, 
and the activities of organized labor. The 
authors are concerned primarily with the 
economic and social consequences of these 
phenomena rather than with the strict 
legalistic treatment which characterizes 
most books on this subject. For those who 
are interested in obtaining a broad picture 
of this important phase of economic life, 
this will prove a very interesting and profit- 
able volume. 


———0 


Bank Management Control 
E. S. WOOLLEY, C.P.A. Published by George S. 
May Company, New York—Chicago, 1940. $8. 


(A copy of this book will be given free, on re- 
quest, to any bona fide bank executive in the 
United States or Canada.) 


Here is a clear presentation of principles 
to be followed for the control of expense in 
the management and operation of banks by 
a writer with a broad background of ex- 
perience in the field. The author deals with 
some recent problems and takes issue with 
many accepted banking practices. 


The material is largely concerned with 
the commercial side of banking but there 
is a good chapter on the trust department. 
Other chapters deal with real estate and 
mortgages, cost control, salaries and oper- 
ating routine and new business and public 
relations. There is also an interesting ac- 
count of the contribution which machinery 
has made to banking since the invention of 
the first practicable adding machine in 1884 
and some suggestions on how modern ma- 
chines can be profitably adapted to many 
special functions. 


—— 


The Thirty-second annual convention of 
the Special Libraries Association will be 
held in Indianapolis, June 3-6, at the Clay- 
pool Hotel. Mrs. Irene M. Strieby, librarian 
of the Lilly Research Laboratories, Indian- 
apolis, is the National Convention chair- 
man. 

The Association is a national organization 
whose membership is drawn from institu- 
tions or firms maintaining special libraries 
or research departments, including financial 
institutions, law firms, etc. 





Che Bonklet Shelf 


These booklets are offered without charge or obligation. 
Write to Trusts and Estates for those desired. 


Old Bank Records—Booklet advises on re- 
tention of and improvement in methods for 
filing inactive records. 


Savings Bonds—Explains methods of ob- 
taining cash yield by redemption of Savings 
Bonds. 


Descent—The 25th edition of a booklet 
giving a brief resume of the law of de- 
scent and distribution in Michigan, together 
with a digest of the State Inheritance Tax 
Law. Issued by Michigan Trust Company, 
for the first time in 1898. 


Utility Equipment—Monthly market let- 
ter on the utility equipment industry. 
Analyzes possibilities and makes recom- 
mendations. 


Trust Service—‘The How and Why of 
Certain Types of Trust Service” explained 
in a 16-page booklet issued by the Lafayette 
National Bank of Brooklyn. Includes liv- 
ing and life insurance trusts and wills. 


Bank Stocks—Leaflet describing potential 
earning possibilities of bank stocks as com- 
pared with public utility stocks. 


Examination—Leaflet answering the ques- 
tion: Why a Directors’ Examination. 


Common Stocks—aA list of common stocks 
selling under ten which have paid dividends 
for the past five years. 


Platform Talks—A handbook of platform 
talks on banking and trust business pre- 
pared by the Committee on Public Educa- 
tion, Pennsylvania Bankers Association. 


State and Municipal Bonds—Sixth year- 
end survey of State and Municipal bond 
prices and yields prepared by Chemical 
Bank & Trust Company. Comparisons, 


Competitive Bidding—A reprint of the 
testimony of Harold Stanley, president of 
Morgan Stanley & Co., Inc., before the Tem- 
porary National Economic Committee, on 
competitive bidding for new issues of cor- 
porate securities. He believes such a prac- 
tice would be undesirable. 


Regulation F—Frequent reference to this 
Regulation of the Federal Reserve Board, 
governing the exercise of trust powers of 
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national banks, is profitable. The appendix 
includes the Statement of Principles of 
Trust Institutions adopted by the American 
Bankers Association. 


Trust Indenture Act of 1939—The Fed- 
eral statute which becomes effective Febru- 
ary 3, 1940 and regulates the sale of se- 
curities under trust indentures. 


Corporate Executor—A booklet describes 
the advantages of naming a corporate fidu- 
ciary to act in the management of dece- 
dents’ estates. 


Development of New Business—A 31 page 
booklet discusses the observations of an or- 
ganization serving corporate fiduciaries in 
the development of new trust business. 


Dodge Trustees Appointed 


Justice J. Sidney Bernstein of the New 
York State Supreme Court has appointed 
Victor Rudin, James W. Gerard and the 
Chase National Bank trustees of a trust 
fund created by Mrs. Delphine Dodge Godde, 
daughter of the late Horace Dodge, automo- 
bile manufacturer, for the benefit of her 
two children, Christine Cromwell, daughter 
of her first husband, James H. R. Cromwell, 
and Yvonne Baker, daughter of Ray Baker, 
her second husband. Both children now live 
with their mother and her third husband, 
Timothy M. Godde. The trust fund, consist- 
ing of a part of the fortune Horace Dodge 
originally left in trust for his widow, now 
Mrs. Hugh Dillman, is reputed to exceed 
$40,000,000. 


“INVESTMENT DYNAMICS” 


An appraisal of the factors affecting 
investment trends in Transportation, Pub- 
lic Utilities, Retail Trade, Construction and 
Building Materials, Television and Chem- 
ical industries. 

By 18 leading authorities in these fields. 
Reprinted from Trusts and Estates, 
issues of December 1938—August 1939. 
Price $1.50 cloth bound 
Make checks to: 


FIDUCIARY PUBLISHERS, INC. 
50 East 42nd Street, New York City 





Fiduciary Decisions 


LEGAL CONTRIBUTING EDITORS 
Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 
jurisdictions: 
CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 
IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 


MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 


MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 


NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 


sel for City Bank Farmers Trust Company 
OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

FEDERAL TAXATION: Frederick L. Pearce—Morris, KixMiller & Baar, Wash- 


ington, D. C. 


Accounting—Court—Decree Approv- 
ing Executor’s Accounts After Full 
Disclosure of Conflicting Interests 
Cannot Be Vacated Because of Such 
Interests 


Minnesota—Supreme Court 
In re Estate of Fiske, decided January 26, 1940. 


In 1935 the special guardian of an infant 
beneficiary petitioned the probate court for 
vacation of orders made in 1930 and 1931 
allowing intermediate and final accounts 
of a Trust Company as executor for alleged 
fraud, mistake, inadvertence, surprise, and 
excusable neglect, and for leave to proceed 
to surcharge the accounts of the executor 
for losses sustained by the estate as a re- 
sult of certain alleged unauthorized and 
wrongful stock exchanges made in 1929. 
The Trust Company was also guardian of 
the estate of the infant beneficiary at the 
time the exchanges were made. During the 


administration of the estate the Trust Com- 
pany as executor was represented by one 
firm of attorneys and as guardian it was 
represented by another attorney, who was 
a close personal friend of the family of the 
infant beneficiary, and who was represent- 
ing the infant’s family in allied matters and 
owed his appointment as attorney for the 
guardian to that relationship. 

The court assumed that the executor’s 
selfish interests in the stock exchanges were 
such, and that the executor had so much 
division of allegiance as between its own 
interests and those of the estate and of 
the infant beneficiary, that without more 
the stock exchanges would be voidable. It 
was found, however, that the executor had 
made complete disclosure to the attorneys 
and to the probate court of the nature and 
purpose of the stock exchanges and also 
of its conflicting interests therein. No ob- 
jections were then made to the exchanges, 
since everyone concerned, including the at- 
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torney for the Trust Company as guardian, 
considered the exchanges not only good bus- 
iness but a real opportunity for enhanced 
gain. The intermediate accounts disclosing 
the exchanges were allowed. 

There was extensive litigation between 
persons interested in the estate over the 
validity and interpretation of the will. This 
litigation was compromised by a family 
settlement integrated first by stipulation 
and then in the final decree. This family 
settlement agreement provided for the al- 
lowance of the final account of the execu- 
tor. The attorney for the Trust Company 
as guardian approved the settlement agree- 
ment and procured an order of the probate 
court authorizing the Trust Company as 
guardian to join in the stipulation of set- 
tlement. 

HELD: That on these facts there was 
no proof of fraud or other ground for va- 
cating the probate court orders and no 
prima facie showing of a right to surcharge 
the executor’s accounts. The attorney for 
the Trust Company as guardian clearly act- 
ed as attorney for the infant beneficiary and 
controlled the actions of the Trust Company 
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as guardian. In view of the selfish inter- 
ests of the Trust Company, the stock ex- 
changes needed the approval of the pro- 
bate court, but such approval was obtained 
after full disclosure and with the aid of 
independent counsel under the single duty 
of caring for the interests of the infant 
beneficiary. 
eens) parece 


Distribution—Establishment of Claim 
to Estate Through An Illegitimate 


Iowa—Supreme Court 


In Re Clark’s Estate, 290 N. W. 13 (February 6, 
1940). 


This was a three-cornered action to deter- 
mine who among two adverse sets of al- 
leged heirs were entitled to the estate of 
Sadie Clark, and in behalf of the State of 
Iowa to establish escheat of the estate as 
uninherited property. Sadie Clark died in- 
testate at about 70 years of age, leaving 
an estate valued at approximately $300,000, 
which she had received under the will of her 
husband, Albert A. Clark. A long and thor- 
ough search for relatives and direct heirs 
of Sadie by the administrator of her estate 
failed to disclose anyone who could estab- 
lish any kind of relationship. 

The evidence disclosed that Albert A. 
Clark was a bastard, that after his birth 
his mother married a Dr. Clark and gave 
birth to three children who were claimants 
in the proceeding. The evidence further 
tended to establish that the father of Albert 
Clark was probably one Leonard Everly, un- 
der whom the second group of heirs claimed. 
There was some testimony by eighty and 
ninety year old witnesses that Everly 
brought the young Albert Clark to his home 
to raise him as a member of his own fam- 
ily at the insistence of the boy’s mother, but 
that Everly’s wife refused to accept the child 
under her roof. 

The State of Iowa contended: that even 
though the lineage of the two sets of claim- 
ants was established, (1) neither set was 
entitled to share in the estate of Sadie Clark, 
because they had failed to show the non- 
existence of her heirs through her own blood 
line; and (2) neither set was entitled to re- 
cover because since Albert Clark was a bas- 
tard, the stream of heritable blood stopped 
with his father and mother, and did not 
flow through and beyond them to their re- 
spective heirs. 

The Clark and the Everly claimants 
denied the contentions of the State; as be- 
tween themselves the Clark claimants denied 
that Leonard Everly was the father of Al- 





bert Clark or that he ever sufficiently recog- 
nized Albert Clark as his son to permit him 
to inherit from the latter. 

HELD: 1. It was not necessary for 
claimants to establish that Sadie Clark had 
no heirs in order for them to inherit the es- 
tate as descendants of Albert Clark. The 
record showed a diligent and thorough 
search for her heirs and a full compliance 
with the statute. 

2. The evidence satisfactorily showed 
that Leonard Everly was the father of Al- 
bert Clark, and that there was a mutual 
recognition of their relationship sufficient 
to permit the: father to inherit from the 
child. 

3. There having been mutual recognition 
of the relationship between Leonard Everly 
and Albert Clark, for the purposes of inheri- 
tance, the illegitimate child stands on pre- 
cisely the same footing as if he were legiti- 
mate. Therefore, claimants are entitled to 
inherit the estate of Sadie Clark as blood 
relatives of Albert Clark. 

2 0 


Distribution—Right of Divorced Wife 
and Children to Reach Spendthrift 
Trust—Restatement Rule Rejected 
Where Trust Expressly Prohibits 


Attachment 


United States—Circuit Court of Appeals, 
7th Circuit 


Schwager v. Schwager, decided February 9, 1940. 


Testatrix, a resident of Wisconsin, made 
a will in 1934 in which she created a spend- 
thrift trust for her only son. In addition 
to the usual language of such a trust she 
included an express prohibition of the pay- 
ment of any of the trust property or its 
income to the divorced wife of the son, or 
to his children by such wife. The divorce 
had taken place in Illinois about three years 
before the will was made. The testatrix 
furthur provided that upon the death of 
the son the corpus of the estate should go 
to the son’s children by the divorced wife, 
but only on condition that the divorced wife 
herself should file, within ninety days af- 
ter the death of the testatrix, a renuncia- 
tion of all claims against her ex-husband 
for alimony or support. Such renunciation 
was not filed. 

On the contrary, the divorced wife and 
children, who were residents of Illinois, 
commenced an action in the federal court 
against the beneficiary of the spendthrift 
trust and the trustee to compel payment, 
out of the income or principal of the trust 
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fund, of some $10,000 of arrearages in ali- 
mony under the Illinois divorce decree. 
Jurisdiction of the federal court was based 
on diversity of citizenship. 


The trial court granted a motion of the 
trustee to dismiss the complaint on the 
ground that the spendthrift trust could not 
be reached, in violation of its express terms, 
for the payment of the beneficiary’s obli- 
gations arising out of the divorce decree. 
On appeal to the Circuit Court of Appeals, 


HELD, by Major and Sparks, Circuit 
Judges: The decision of the lower court 
was correct. All of the cases in this coun- 
try in which a wife or divorced wife or 
children have been permitted to reach the 
income or principal of a spendthrift trust 
in favor of the husband or father have been 
either governed by some state statute per- 
mitting such result, or have been cases in 
which the court was able to construe the 
will as authorizing, or at least not prohibit- 
ing, such result. Here the language of the 
will positively prohibits such a construction, 
and there is no Wisconsin statute bearing 
on the matter. 
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While the Restatement of the Law of 
Trusts, Section 157, squarely states that a 
spendthrift trust may be reached in satis- 
faction of a claim against the beneficiary 
by the wife or child for support or by the 
wife for alimony, such statement has little, 
if any, support in the decisions of the 
courts. Although it is true that there is a 
thoroughly established public policy which 
imposes the obligation of support upon a 
husband, the policy that a testator may 
dispose of his property according to his own 
wishes is equally well established. 


“In the instant case, for instance, the testatrix 
was under no obligation to her son’s wife and 
children. She was under no obligation to bequeath 
her property to her son in trust or otherwise. 
She was at perfect liberty to give it all to a 
stranger had she so desired. Being thus empow- 
ered, it is difficult to ascertain by any ordinary 
process of reasoning, how or’ why she should be 
precluded from disposing of it as she did. The 
wife and children were not damaged—they were 
no worse off than before. They were deprived of 
no means afforded by the law to enforce the duty 
imposed upon the husband for alimony and sup- 
port. It seems to us that this public policy which 
plaintiffs seek to invoke, and which finds some 
support in the authorities referred to, has been 
inaptly applied.” 


Evans, Circuit Judge, dissented on the 
ground that, admitting that the rule laid 
down in Section 157 of the Restatement is 
contrary to the weight of authority, the 
question has not been decided in a sufficient 
number of states to bring into operation the 
rule of stare decisis; and that in the ab- 
sence of controlling authority, the public 
policy in favor of compelling a husband to 
support his wife and children and to pay 
alimony should be held to outweigh the 
public policy in favor of the free disposi- 
tion of property by will. 


—Reported by Ralph M. Hoyt of Wisconsin. 
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Distribution—Right of Election of 
Surviving Spouse to Take Against 
Will—Constitutionality of Part of 
New York Decedent Estate Law, 
Section 18, sub. 9 


New York—Appellate Division, 2nd Dept. 


Matter of McGlone, decided January 29, 1940; re- 
ported in N. Y. L. Jour. Feb. 19, 1940. 


On February 2, 1922, the widow signed 
a document stating that before her mar- 
riage to the testator (which took place two 
days later) she wished to record of her own 
free will that she had a fortune of her own 
and that as a compliment to her prospec- 
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tive husband, and for other good reasons, 
she voluntarily and irrevocably renounced 
all right, title and interest that she might 
have, legally or otherwise, to share in any 
estate which the testator might leave. The 
instrument was written on a hotel letter- 
head, in the handwriting of an unidentified 
person, and was signed but not acknowl- 
edged by the widow. The marriage was 
the testator’s first and the widow’s third; 
the testator was forty-seven years old and 
the widow was sixty-two at the time of the 
marriage (although the marriage record 
gave her age as forty-five). 


The testator’s Will was dated August 21, 
1930, recited the execution of the February 
2, 1922, document, and contained no pro- 
vision for the widow save a direction that 
$2,000 should be used to purchase a token 
for her. On July 6, 1934, the testator exe- 
cuted a codicil which did not alter the afore- 
said provision. The widow elected to take 
against the Will and Codicil pursuant to 
New York Decedent Estate Law, Section 
18. 


The executors petitioned for a decree de- 
termining that she was not entitled to 
elect. Upon the executors’ proof of the 
facts above set forth, the widow adducing 
none, the Surrogate of Kings County de- 
creed that the widow had the right to elect 
to take against the Will and had effective- 
ly exercised it. In overruling the Surro- 
gate the Appellate Division 

HELD: (1) The relationship of the 
parties (i.e., husband and wife) is not such 
as to make applicable the presumption of 
constructive fraud which would have obli- 
gated the executors to adduce affirmative 
proof that the parties dealt with each other 
on terms of equality and fairness and that 
the widow’s act was voluntary and well un- 
derstood by her, and, moreover, the facts 
above stated were considered to give rise 
to implications that the widow was not 
lacking in experience or suffering from in- 
equality, and carried the further implica- 
tion that the instrument was signed to in- 
duce the marriage. 

(2) Since the antenuptial agreement 
was valid, though not acknowledged, under 
the statutes which were in effect at the 
date thereof, it would be unconstitutional to 
retroactively apply the requirement of the 
present statute that the instrument be 
acknowledged, because to do so would vio- 
late previously vested contractual rights in 
the testator under an agreement which was 
valid under the earlier statute. 
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(8). The statutory requirement that the 
instrument be acknowledged is, however, 
constitutional in part, i.e., in so far as it is 
applied to instruments executed after the 
enactment of the statute. 


The court, finally, thought it necessary 
to consider the matter of consideration [cf. 
Matter of Moore, 165 Misc. 683] and de- 
clared that the marriage was a sufficient 
consideration for the antenuptial agree- 
ment. 


ee 


Distribution—Mortgage Given on Eve 
of Marriage to Defeat Interest 
Which the Spouse Would Acquire 
Is Void 


Massachusetts—Supreme Judicial Court 


Gedart v. Ejdrygiewicz, 1940 A. S. 269; February 
14, 1940. 


Three days before her marriage to A, X, 
without letting A know about it, gave a 
mortgage on her real estate to her daugh- 
ter. No consideration was given by the 
daughter. The note was endorsed in blank 
and an assignment or discharge also exe- 
cuted. The papers were left with the at- 
torney, subject to the orders of either or 
both until X died. Then the daughter start- 
ed to foreclose the mortgage, and A filed a 
bill in equity to have it declared void. No 
interest was paid on the mortgage. 


HELD: The plain object of the trans- 
action was to deprive A of his marital 
rights and his just expectations. A volun- 
tary conveyance on the eve of marriage, 
unknown to the intended spouse and made 
for the purpose of defeating the interest 
which the latter would acquire in the estate 
by the marriage, is fraudulent against the 
intended spouse. 


of Canada 


Windsor 


(Note: A sued as administrator of X’s 
estate rather than as heir. No question 
was raised. Query as to this.) 

a 
Guardianship — Guardian Has No 
Right to Custody of Ward’s Will 


California—District Court of Appeal 


Vigne v. Superior Court, 100 Cal. App. Dec. 639 
(Feb. 16, 1940). 


In this proceeding brought by guardians 
of an incompetent to require custodian of 
incompetent’s will to deliver it to them, or- 
der directing delivery of will to the guar- 
dians annulled. 

HELD: A will is not an “instrument in 
writing belonging to the ward” within the 
meaning of Probate Code Sec. 1552, to whose 
possession the guardian is entitled, since the 
statute refers only to those instruments 
which constitute an asset or are evidence 
of the ward’s title to property, and a will 
falls in neither of these categories. 


a (J 
Investment Powers—Disposition and 
Investment of Surplus Income 


New York—Surrogate’s Court, N. Y. County 
Matter of Lowe, N. Y. L. Jour. Jan. 12, 1940. 


The Will directed trustees to “apply” so 
much income as was necessary for the sup- 
port and maintenance of the beneficiaries. 

HELD: [on the authority of Matter of 
Stewart, 30 App. Div. 368, aff’d on op. be- 
low 163 N. Y. 593] the trustees might 
withhold income unnecessary for the wel- 
fare of the beneficiaries, which excess in- 
come so retained by the trustees was at all 
times the property of the beneficiaries and 
should be earmarked as such; and that the 
surplus income might be invested by the 
trustee in the same class of investments in 
which principal was permitted to be in- 
vested. 
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Life Tenant and Remainderman— 
Liability of Corporation Issuing 
Stock in Name of Life Tenant Indi- 
vidually—Demand on and Refusal 
by Corporation Not Necessary 


United States—Circuit Court of Appeals, 
Sixth Circuit 


West et al. v. American Telephone and Telegraph 
Company, 108 F. (2nd) 347. 


Testator died in 1926 leaving his widow, 
Grace C. West, who was also his Execu- 
trix, a life estate in his property with 
remainder to the plaintiffs, his sons. On 
application to the Probate Court for dis- 
tribution in kind of stocks in the estate, 
including 92 shares of stock in the defend- 
ant corporation, the plaintiffs in writing 
consented to such distribution and the ap- 
plication was granted. Copy of the order 
of distribution, together with the applica- 
tion therefor and a certified copy of the 
will and letters testamentary, were pre- 
sented to the defendant, which in February 
of 1927 transferred the ninety-two shares of 
atock to Grace C. West without in any 
manner indicating her limited ownership. 
Mrs. West thereafter pledged the shares 
to secure her brokerage account and in 
November of 1929 the shares were reissued 
in the name of the broker. 


In 1930 one of the plaintiffs was inform- 
ed that Mrs. West had suffered severe 
losses in the market and that some of the 
estate securities were gone. He demanded 
to see the certificates representing stocks 
of the estate and was refused. While he 
investigated some of the transactions he 
made no further investigation of stock of 
the defendant company until 1934, at which 
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time he was advised of the transfer to the 
broker. 


In June 1934 action for damages was 
successfully prosecuted by the plaintiffs 
in the Common Pleas Court of the state. 
Upon appeal the State Court of Appeals, in 
reversing the trial court, held that while 
the transfer to Mrs. West without indicat- 
ing the capacity in which the shares were 
held was wrongful, no action could be sus- 
tained without demand and refusal for 
the return of stock of an equal par value, 
issued in such a manner as to protect the 
plaintiffs’ interests in remainder. (West 
et al v. American Telephone and Telegraph 
Company, 7 Ohio Opinions 363. Reported 
in Trust Companies Magazine for Febru- 
ary, 1937, page 258.) Motion to certify the 
record in the state Supreme Court was de- 
nied. 


The plaintiffs took no further action un- 
til June, 1937, at which time demand was 
made and refusal had, and the present 
action was thereupon instituted in the Unit- 
ed States District Court by means of a bill 
in equity praying that the defendant be 
compelled to restore plaintiffs’ right as re- 
maindermen in the shares of stock in ques- 
tion. Decree was entered for plaintiffs in 
the District Court and the matter is here 
on appeal. 


HELD: (1) No demand and refusal 
were necessary to the accrual of the cause 
of action since plaintiffs as remaindermen 
have no immediate right to the possession 
of the certificates. When the wrongful 
transfer was made they were entitled to 
sue the defendant immediately for damages 
for the destruction of their remainder in- 
terests without any demand. Such cause of 
action having accrued when the stock was 
wrongfully transferred in 1927 to Grace 
C. West, the statute of limitations has now 
run against such action. 


(2) Federal Courts are not bound by 
the judgments of intermediate state courts, 
and the denial of motion to certify a case 
by the Supreme Court of the state does not 
make state law. 


(3) Aside from the running of the 
statute of limitations the plaintiffs are bar- 
red by laches since they first had knowl- 
edge in 1930 that some of the stocks had 
been sold to satisfy Mrs. West’s obliga- 
tions. 


—Reported by R. P. Biechele of Ohio. 





Life Tenant and Remainderman—Dis- 
position of Additional Preferred 
Shares Obtained by Exchange for 
Old Shares with Cumulative Divi- 
dends in Arrears 


New York—Surrogate’s Court, N. Y. County 
Matter of Brambeer, N. Y. L. Jour. Jan. 19, 1940. 


The decedent was domiciled in England. 
On a recapitalization of the issuing com- 
pany, preferred shares (cumulative divi- 
dends on which were in arrears) were ex- 
changed for new shares. It was sought to 
allocate more than one-third of the newly 
issued shares to income. Although the ar- 
rears on the cumulative dividends were 
extinguished by the issuance of the new 
shares, it was 


HELD: The additional shares so obtain- 
ed belonged entirely to capital, both under 
English law and New York law; there was 
no proof that the issuing company had 
made sufficient profit to pay the arrears 
on the cumulative dividends; the exchange 
of the new shares for the old was not really 
the declaration of a dividend out of pro- 
fits; the capital value of the corporate 
assets remained constant. Income had 
been benefited by the reorganization in that 
it had received a small cash dividend and 
the right to future dividends on the larger 
number of shares. 


ee 


Living Trusts — Revocation under 
New York Personal Property Law, 
Sec. 23 


New York—Appellate Division, 1st Dept. 


Marks v. Bankers Trust Co., 15 N. Y. Supp. (2d) 
December 1, 1939. 


A trust agreement provided for the pay- 
ment of the income of the trust thereby 
created to the settlor during her life, then 
to the settlor’s husband for his life, and 
directed that upon the death of the sur- 
vivor of the settlor and her husband the 
principal should be paid over “to the daugh- 
ter of the party of the first part Helen 
Bromfield, her heirs, executors, administra- 
tors or assigns, for her own use, absolutely 
and forever.” Shortly after the death of 
the settlor’s husband, the daughter execut- 
ed an assignment of all her interest under 
the trust agreement to the settlor and con- 
sented to the revocation of the trust. The 
settlor thereupon executed and delivered 
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to the trustee a document revoking the 
trust pursuant to New York Personal 
Property Law, Section 23. The trustee 
contended that the trust could not be re- 
voked with the consent of the daughter 
because the language of the agreement. 
quoted above constituted a substitutional 
gift to the “heirs” of the daughter. On 
submission of a controversy on an agreed 
state of facts the court 


HELD: The revocation was validly made; 
since neither “or” nor “and” was inserted 
between the name of the donee and the 
words of inheritance, the words used were 
merely words of limitation and did not cre- 
ate a substitutional gift; placing the word 
“or” between “administrators” and “as- 
signs” emphasized the settlor’s purpose to 
make an absolute gift, for it placed the 
donee’s assigns in a distinct class, and the 
word “assigns” showed an intention to make 
an absolute ,gift ‘because the power of 
assigning implied an absolute title, and this 
was strengthened by the provisions stating 
that the gift to the donor was “for her own 
use, absolutely and forever.” 


a 


Real Property—tTitle of Beneficiary— 
Nature of Interest Rendering it 
Liable for Claims 


Wisconsin—Supreme Court 


Will of Ruppert, 290 N. W. 122, decided February 
13, 1940. 


Testator died in 1919 a resident of Min- 
nesota, owning real estate in Wisconsin. 
The will gave his property equally to his 
six children, but as one daughter was 
mentally incompetent the testator nomin- 
ated a nephew, referred to in the will as 
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a “trustee,” to have the management of 
her share. The will further provided that 
if the daughter regained. her competency 
her share was to be turned over to her, 
but if she died without regaining her com- 
petency her share was to be delivered to 
her legal heirs. The incompetent has been 
confined in public institutions in Wisconsin 
from 1905 to the present time, and by 
1988 the charges of the state for her sup- 
port amounted to about $2900, which sum 
the state sought to collect out of her share 
of the estate. Her trustee contended that 
the will could not be construed by a Wis- 
consin court, and that if it could, she was 
not the owner of any interest which could 
be reached for her support. 

HELD: (1) Since the estate consists 
of real property located in Wisconsin, the 
Wisconsin courts have power to construe 
the Minnesota will as to the nature of the 
estate devised. 

(2) The will gave the property directly 
to the incompetent daughter and not to 
the “trustee.” The latter was designated 
as a mere custodian or guardian. Since the 
daughter is the absolute owner of the 1/6 
interest, it is liable for her support. 


a 


Taxation—Estate—Transfer in Trust, 
with Reversionary Interest Re- 
served to Grantor if Beneficiary 
Should Predecease Him, Held Tax- 
able as Part of Grantor’s Estate 


United States—Supreme Court 
Helvering v. Hallock, et al., Jan. 29, 1940. 


This represented a consolidation of five 


cases considered together. In each, the 
grantor had transferred property inter 
vivos to a trust with a provision that, if 
he survived the beneficiary, the corpus 
should be returned to the grantor. In 
each case the grantor died before the bene- 
ficiary. In all but one of the cases, the 
tribunals below had excluded the trust 
property from the grantor’s estate as re- 
presenting merely a contingent interest, or 
a possibility of reverter, which did not 
fall into the grantor’s estate. In the fifth 
case the grantor was held to have had a 
vested reversionary interest as to the trust, 
which was included in the taxable estate. 


HELD: The reversionary interests re- 
presented dispositions contingent upon the 
death of the donor and as such were in- 
cludable in his taxable estate, the court 
citing Klein v. United States, 283 U. S. 
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231, and overruling Helvering v. St. Louis 
Union Trust Company, 296 U. S. 39 and 
Becker v. St. Louis Union Trust Company, 
296 U. S. 48. The Court, in refusing to 
turn the question on the wording of the 
particular instruments, said, “Freed from 
the distinctions introduced by the St. Louis 
Trust cases, the Klein case furnishes such 
a harmonizing principle.” 

In the first four cases the judgments are 
reversed, and in the fifth, affirmed. 

A long dissenting opinion by Mr. Justice 
Roberts gives considerable food for thought 
on the question of stare decisis and the 
rule of Congressional approval of prior 
uniform construction of a statute. 


(See page 279 for effect on Bailey case.) 
ol Deanne 


Taxation—FEstate and Inheritance— 
Appointees Held to Take Under Will 
of Donor of Power of Appointment 
—Property Not Taxable in Donee’s 
Estate 


Wisconsin—Supreme Court 


Estate of Rees, 290 N. W. 167, decided February 
13, 1940. 


Testator died a resident of New York in 
1907, owning land in Wisconsin. His will 
gave his property to his wife for life, with 
provision that at her death the property 
“be divided equally among the surviving 
children: or their issue as my wife directs 
in her will.” Testator left three daugh- 
ters, all of whom survived the widow at her 
death in 1936. In her will the widow pur- 
ported to give the property in question, 
under her power of appointment, to the 
same three daughters. All of them filed 
renunciations of any rights under the 
mother’s will, and claimed the property 
under the father’s will. The State of Wis- 
consin, however, sought to collect an in- 
heritance tax in the mother’s estate on the 
theory that she had validly exercised her 
power of appointment. 

HELD: The true construction of the 
father’s will is that the power of appoint- 
ment given to his widow was to be exercis- 
able only in the event one or more of the 
testator’s daughters predeceased the widow. 
In such case, had no power of appointment 
been given, the surviving daughters of the 
testator would have taken the whole estate; 
and the purpose of the testator was to en- 
able the widow to avoid that result by ap- 
pointing the issue of a deceased daughter 





to share in the estate. But since the three 
daughters all survived the widow, the state 
of facts on which the power of appoint- 
ment was to be exercisable never came into 
existence, and her attempted exercise of 
the power was void, and hence nontaxable. 
The three daughters take under the father’s 
will, not because they renounced the at- 
tempted appointment under the mother’s 
will, but because the mother had no power 
to appoint. 


—_—_——_9 


Taxation—Income—Income Paid to 
Grantor’s Wife from “Short Term” 
Trust Over Which Grantor Re- 
tained Wide Powers of Control 
Held Taxable to Grantor 


United States—Supreme Court 


Helvering v. Clifford, February 26, 1940. 
Helvering v. Wood, February 26, 1940. 


The Clifford Case—Grantor had declared 
himself trustee of certain securities he 
owned, all the net income to be held or dis- 
tributed (in the absolute discretion of the 
trustee, with spendthrift provision), for the 
exclusive benefit of his wife. On termina- 
tion of the trust in five years or earlier on 
the death of either the grantor or his wife, 
the corpus was to go to the grantor and 
any income accumulation to the wife. The 
grantor during the term of the trust re- 
tained wide discretion as trustee over the 
operation of the trust. The grantor paid a 
gift tax on this transfer. 

During 1934 all the income from the trust 
was distributed to the wife, and reported in 
her return of income. The Commissioner 
and the Board of Tax Appeals held the in- 
come to be taxable to the grantor; the Cir- 
cuit Court held the income taxable to the 
wife and not of the grantor. 


HELD: The income was taxable to the 
grantor (not under Section 166 but under 
Section 22 (a) of the Revenue Act of 1934). 

The Court said with respect to the grantor 
of this trust that “In substance his control 
over the corpus was in all essential respects 
the same after the trust was created, as be- 
fore.” 

The Wood case: The Court held that the 
income of a short term trust, similar to that 
in the Clifford case, was not taxable to the 
grantor as though it were a revocable trust 
(Sec. 166), and since Section 22 (a) had not 
been properly pleaded, the possible effect 
of that provision was not considered. 


(See discussion in this issue, page 251.) 
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Taxation—Income—Income Paid to 
Wife from Separation Trust Taxed 
to Husband Where Not Shown That 
Under State Law the Trust Gave 
the Husband a Complete Discharge 
from Obligation for Support ; 


United States—Supreme Court 
Helvering v. Fitch, Jan. 29, 1940. 
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Irrevocable trust created on a separation 
settlement provided for payment of part 
of income to wife and balance to husband; 
on death of either, the decedent’s share of 
income went to their children; and on 
death of both spouses, the corpus went to 
the children. The trust was later con- 
firmed as part of a divorce settlement. 


The Commissioner taxed to the husband 
the income payable from the trust to the 
wife, and the Board of Tax Appeals af- 
firmed that determination. The Circuit 
Court of Appeals for the Eighth Circuit 
reversed the Board on the ground that the 
settlement under Iowa law discharged the 
husband from obligation for further sup- 
port. 


The Supreme Court on a detailed re- 
view of the Iowa decisions concluded it was 
not shown that the local law and the trust 
had given the divorced husband a full dis- 
charge with no continuing obligation for 


support. The Court said, “Only in that 
event can income to the wife from an ali- 
mony trust be treated under the revenue 
acts the same as income accruing from 
property after a debtor has transferred 
that property to his creditor in full satis- 
faction of his obligation ***.” 


The judgment of the Circuit Court of 
Appeals is reversed. 
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